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axwaxvin the Heavens flows water which creates oceans, seas, lakes, 
rivers and streams, it will be so that: 

From Aboriginal Title Compensation, flows Aboriginal Rights, 
guaranteed by statute, in the areas of Social — Economic — Cultural 
— Educational and Political concerns, as felt and advanced by the 
Micmacs of Nova Scotia. 

The Micmac concept that the free use and occupancy of the land, 
air, water and its resources to maintain a Social — Economic — 
Cultural — Educational and Political areas of Micmac life has an- 
thropologically, historically and legally been accepted. 

Acceptance that a way of life was destroyed by the denial of that 
free use and occupancy of the land, air, water and its resources has 
also been proven anthropologically, historically and legally. 

Acceptance that compensation for that loss has not been fully com- 
pensated for: thereby contributing to present Social — Economic — 
Cultural — Educational and Political disadvantages facing present 

_ day Micmacs of Nova Scotia. . 
_ Full cultural, social, economic and political justice to Micmac In- 
~ dians can only be served through the recognition of aboriginal rights; 


. PREFACE 


The Chiefs and Councils of the Indian Bands in Nova Scotia 


‘HEREBY RESOLVE that the Government of Canada must com- 


pensate for Micmac aboriginal title by guaranteeing, through statute, 
aboriginal rights in the cultural, social, economic and political fields. 
These aboriginal rights must compensate for the loss of a way of life 
and must contribute positively to a lasting solution of cultural, social, 
economic and political concerns as felt and as advanced by the 
Micmacs of Nova Scotia. 

The failure by Government to recognize and guarantee aboriginal 
rights will show a complete disregard for the fulfillment of its lawful 
and moral obligations, and: will show itself as contemptuous towards 
the Micmacs of Nova Scotia. -* Ss 

The collection of archaeological, anthropological, historical and 
legal data contained herein will establish, by white means, what 
Micmacs have ‘“‘felt’’ for centuries, social, economic and political 
injustices which must be compensated. 


ALEX DENNY, President - 
Union of Nova Scotia Indians 


INTRODUCTION 


The following declaratio 
aboriginal rights: 


“From time in memory, our forefathers have lived in this land. This is 
our land. This is our home. Our history and our allegiance is to this 
~ Jand and to no other. Today we still live in this land that belonged to 
our forefathers; that still belongs to us and that we will pass on to our 
. Our existence in this land predates the coming of 
cers and immigrant settlers. Our existerice in this land 
ablishment of colonial settlements and governments 


a Our existence in this land predates the Confederation 






































: Confederation nation of peoples. 


se 


Prior to the coming of the European immigrants, our ancestors 
exercised all the prerogatives of nationhood. We had our land and our 
_ own system of land holding. We made and enforced our own laws in 
__ our own ways. The various tribal nations dealt with one another ac- 
cording to accepted codes. We respect our distinctive languages. We 
practice our own religious beliefs and customs. We develop our own 
set of cultural habits and practices according to our particular cir- 
cumstances. We, in fact, had our own social, political, economic, 
educational and property systems. We exercise the rights and 
prerogatives of a nation and the existence as a nation. 


It was as hations our forefathers dealt with the European immigrants. 
wig Itis as nations we exist today. It is our desire and intent to continue to 
_ exist as a nation of Micmacs. 


| ie As nations of Indian peoples or Indian nations, our rights and entitle- 
a ‘Ients to this land were inherited from our forefathers. Our rights to 
oa the ownership of the land precede and supercede the claims upon our 
“ lands by the Europeans. We have prior rights of ownership by prior 
; occupation and rightful inheritance. Our ownership and entitlements 
- to this land does not arise by virtue of any rights granted to us by 

¥ foreign sovereigns of the Europeans or their succeeding govern- 
ments; rather, the European immigrants and their descendants live 
$3 in this land by virtue of the rights we granted them. The rights were 
E _ granted them merely the rights to use and share the lands with us. 


oe * Vast portions of this land still remain Indian land. Our -continued 
ownership and rightful use of our lands has not been terminated. Even 
__ though succeeding governments of our European immigrants attempt 
to dispossess us by seizing and claiming all our lands, we maintain the 
_ European peoples and their succeeding governments have not, at any 
_ time or in any way, rightfully acquired these lands. We further 
maintain we are deserving of the recognition, restoration and com- 
; pensation for the wrong seizure of our lands and resources thereon. 
Se We will continue to inhabit, occupy and use these lands for our sur- 
=o vival and subsistence according to the rights we have inherited from 
_ our forefathers. 
rae We have paid a very grave and exhorbitant price; we face the danger 
_ of being wrongfully dispossessed of much of our other land; our 
qoeeus beliefs and practices were outlawed; we were denied the use 


ore the English and French came, we were here. We are a pre- 


n by the Micmac of Nova Scotia will outline the seriousness to which the Micmac place the recognition of 


of our language; our music, dances and arts were declared barbaric; 
- we were prohibited to live and practice according to our own cultural 
customs; and our entire way of life, based on the land, was en- 
dangered and weakened by deliberate acts of destruction of the 
animals which sustained us and our movements were restricted so 
that our survival was made perilous and precarious. : 


Yet we have survived. We have not perished. We have not vanished. 


We are not also merely people of the past; we are of this land today; 


and we will be of this land in the time yet to come. Our survival in our 


land today is still perilous and precarious. 


If we are to survive as a people in the future, to be strong and in- 


dependent as we once were, we must develop and strengthen our 


existence with a special relationship with the European in this land — 


today. 


Therefore, let it always be known, as it has always been known and 
accepted by us, that we are nations of Indian people; and that we 
declare and proclaim a special relationship within the Canadian 
federation. 


This is the understanding that exists in the minds and hearts of our 
people. 


We, as a people, submit our aboriginal rights and statutory rights 
claim as the only avenue through which the Micmacs of Nova Scotia 
can achieve social and economic justice. The negotiations of these 
claims are our future and our children’s future.” 
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CHAPTER | — The Prehistoric Factor 








INDIAN ARCHAEOLOGICAL SITES IN NOVA SCOTIA 


1. Tidnish, Cumberland County 10. Bear River, Annapolis County 

2. Debert, Colchester County 11. St. Croix, Hants County 

3. Parrsboro, Cumberland County 12. Cap d’Or, Cumberland County 

4. Medway River, Queens County 13. St. Margaret’s Bay, Halifax County 
5. Mersey River, Queens County 14. Lake Kejimkujik, Queens County 

6. Gaspereau River, Kings County 15. Little Narrows, Cape Breton County 
7. Mahone Bay, Lunenburg County 16. Ingonish Island, Victoria County 

8. Merigomish, Pictou County 17. Cheticamp, Inverness County 

9. Bear River, Annapolis County 18. Bay St. Lawrence, Victoria County 


19. Judique, Inverness County 


The explanation as to the origin or ‘‘being”’ of Indian people range from the ‘Ten Lost Tribes 
of Israel’ to ‘The Migrations from the Mediterranean Area in Pyrus Boats’ to ‘successive 
migrations across the Bering Strait.’ However, it is generally accepted today that a land 


bar-across the Bering Strait provided the access into North America some 35,000 years ago. 


(ENCYCLOPAEDIA BRITANNICA) 


In Nova Scotia, archaeological excavations have provided evidence that a band of Micmac 
- ancestorial hunters seasonally occupied campsites at Debert at about 8500 B.C. and the 

remains of this occupation constituted the first evidence of man in Nova Scotia. Thus, an- 

cestorial Micmacs have occupied Nova Scotia for at least 11,000 years. 

(UNSI — FILES — HISTORY 1) - 


“No evidence of the existence of man in America antedates the latest glaciation which, from 
70,000 until 11,500 B.C., covered the continent with ice south to the Great Lakes. So much water 


was locked up in these galciers that the level of the ocean was lowered by some four hundred 


feet, which left an ice-free land bridge linking Siberia to Alaska. During a mild period around 
40,000 B.C., the first immigrants seem to have arrived. Skills, though of a much later date, 
suggest that these were chiefly coastal food-gatherers of Australoid (early white) type such as 
were common in southern China three thousand years ago. These people had a very limited 
equipment of stone tools and depended largely upon wood, quite unlike their contemporaries 
then invading the European caves.” 

“In the twelfth millennium B.C., the ice began to thaw in earnest, and a new people turned up 
on the prairies. We do not yet know their race, but their tool kit is: largely familiar — the long 
blades and well-chipped spearheads and the battery of hide-scrapers that we associate with the 
Upper Paleolithic people of the Eurasiatic tundra. The oldest known American group of these 
hunters, the “Sandia,” often made their spearheads with a single shoulder, but so did some 
Solutreans of southern France; these early American hunters often struck a longitudinal flake 
down each face of the completed spearhead, making a groove of fluting which helped in binding 


- point to shaft, but so the Solutreans had done very occasionally. It is a long way from France to 


the Prairies, but these were nomadic hunters with thousands of years to wander in. They found 
the American prairies and the tundra south of the ice richly stocked with herds of familiar large 
mammals — the mammoth, caribou, horse and bison. A later group of hunters making long 
fluted spearheads of a type called “Clovin” followed the caribou eastward to the Atlantic.”’ 
“During the ice age, Nova Scotia had been pressed down and tilted under its immense burden 
of ice so that the shrunken ocean cut terraces or built beaches from ten to one hundred feet above 
the present sea level. Now the ice melted away slowly from the lowlands, leaving a wrecked 
confusion of boulders and till on which there soon grew up a scanty vegetation of lichens, moss 
and sedges. Into this desolate land came the caribou, probably swimming the channel at Tidnish, 
plodding southward in grey hundreds through the Parrsboro Gap, following the beach eastward 
past Truro, and then drifting in bands into their summer pastures. Before long the Clovis hunters 
followed them and pitched their camp on the sand-plain of Debert where they could harvest the 
caribou on their way into and out of the peninsula. About a dozen families were there, living in 
skin tents, chipping the chalcedony that they had brought from near Parrsboro, and even 
retouching chips as scrapers, since they had come into an area without workable stone. This was 
in the ninth millennium B.C. When autumn came, the caribou retraced their steps past the camp, 
abandoning the peninsula with its deep winter snows, and the hunters followed them westward 
toward the mainland forests which offered adequate fuel and shelter against winter winds. In 
Spring, the hunters returned to their old camps, which had been thinly covered by a layer of sand 
that the west wind up the bay swept from the beach. So their life continued for some years. The 
melting ice exposed stretches of land to the northward, and caribou and hunters turned to the 
Ship nc pl as 
‘At much the same time, a group of quite different people were encamped at the mouth of the 
Medway River, They built their fires on the gravel bars a the delta, Saermacutr feet above the 
highest tide. Layers of ash and chips of schist, locally known as “blue whin,” separated by layers 
of river-laid gravel, rose toa height of eleven feet. Only at the time of the great thaw would the 
land have been pressed down to this, its lowest point, and only then would the river have been 
carrying gravel yearly to the edge of the sea. The lowest hearths touched the glacial boulders 
and ee = ed ue been later than 10,000 B.C.” 
ym, ce, the site was destroyed for road gravel before we were informed of it and we 
had only the acute observations of the discoverer on which to base further search. He had 
noticed the exclusive use of this blue whin stone, and we had never seen points made of so poor a 


>t 
i in 
* ee 


material. We hunted through local collections and turned up a few of them, clumsy things as 
thick as they were wide, and we even found one in a gravel pit on the high terrace which had been 
the river bank in the early post-glacial times. The “‘blue-whin”’ people must have fished, for only 
fishermen would camp on such a delta; they must have hunted, for spearheads as clumsy as 
these would have been no help in fishing. Probably most of their tools were of wood, and probably 
they belonged to the food-gatherers who were the first Americans. Along the high terraces of the 
Mersey and Medway Rivers, their points, ground from blue whin or slate, mingle with others 
only slightly less crude, and these merge into the relics of the early Archaic culture. The Blue- 
whin people, rather than the Clovis, are the first true Nova Scotians.”’ 

“Once the ice had gone, the land began to rise again, a yard or two in the century. Rivers cut 
down their beds and, in the warm millennia that followed, hardwood forest crept over the land 
and with it a fauna of moose, beaver and white-tailed deer. Probably new groups of Indians 


seeped in, since tools changed along lines familiar to the south of us. For knowledge of these 


people here, we are dependent upon private collections, as the Mersey, once the best fishing 
river of the province, has also been the most exploited, and we have found no undisturbed sites 
along its banks. However, gravel pits and cottage foundations have unearthed clusters of imple- 
ments from the high terrace and these seem to belong to a very early time. There are medium- 
large clumsy spearheads chipped by an unusual technique, and rude chisels of blue-whin or 
sandstone. A broken gouge, very shallow and cumbersome, was found forty feet above the 
present level of the Medway. These seem to belong to the making of dugout canoes and so to the 


forest period, but they are only stepping stones across the millennia that separate Blue-whin 


from familiar Archaic artifacts. No such tools have been found except on the Mersey and the 
Medway; but only experienced collectors would recognize these crudities as manmade.” 

“Another important site at the head of tidewater on the Gaspereau River in Kings County has 
yielded very different antiquities. The southern high terrace, now one-third of a mile from the 
river and forty feet above it, has produced two points that suggest the spearheads that succeeded 
the fluted points farther west, and northward along the terrace was a quarter-grooved axe of a 
type that may have come in from China with Athapascan tribes very long ago. Elsewhere large 
tools of Upper Paleolithic workmanship have been found on ridges or terraces overlooking 
marshy shores, perhaps lookouts for game, and blades like these have never been found in 
fishing sites. Techniques of the tundra hunters were coming in, but we cannot yet tell whether 
they persisted among separate groups or, as was certainly the case in later times, hunting and 
fishing were carried on with different equipment by the same people. By 2500 B.C., the fusion of 
cultures seems to have been complete.” 

“During the late Boreal Archaic period, after 2,000 B.C., the whole of Nova scotia was sparsely 
occupied for we find in all areas camps characterized by the fine gouges and plummets that 
belong only to this period. Gouges were of many shapes and sizes, of ground slate or schist, a few 
of them with projecting studs so that they could be lashed more firmly to an adze-handle. They 
were not used only for canoemaking; for every year on the Medway, the salmon, digging their 


spawning pits in the gravel, unearth gouges which must have been lost in setting up weirs. ; 


Pl ets of stone, resembling carpenters’ plumb-bobs, may have been wieghts for throwing __ 


nets. Almost always they are found in fishing sites on rivers. Peculiar to this period but less _ 


frequent are beautiful knives ground from slate, bevelled at the edges and often with neat 


handles. The vast majority of these have been found broken in fishing sites and it seems that the is 


type, if not the masterpieces, served chiefly for scaling fish.” J 


“Life must have had its good times for these Archaics or they would not have had the energyto 
make works of art of their tools of ground stone. Fishing, no doubt, was very goodinitsseasons. _ 


The climate, too, was warmer then than now, though in winter this may have been a disad- 
vantage. It was in open winters that later Indians starved, for they were unable to run down their . 
game without the help of hampering snow. We have found no winter hunting camps of the Ar- 


chaics inland, so they probably wintered on the shore like their successors, though we cannot be 


sure. The sea level was much lower then and no shore camps so early have survived. Fishing, 
too, would have been at its worst in winter. Probably the men hunted seals, and the women 
watched the brushwood weirs at low tide. Clams spurted water from the sand in front of their 


feet and oysters were still common in the sheltered bays of the South Shore, but the Archaics 


paid no attention. Shellfish were not among the things that one ate. Instead, they tightened their 
belts and starved respectably ... . .” : 

“Were these Archaics already Micmacs? No doubt the modern Micmaes are descended from 
every race that has settled in Nova Scotia since Blue-whin times. The old fishing sites continue to 
be used, which argues some continuity of population, but gouges and plummets ceased rather 
abruptly, suggesting the replacement of dugouts by birchbark canoes and some unknown 
alteration in fishing techniques. At the same time pottery and the use of shellfish came in.” 

“We have found no undisturbed sites that overlap the arrival of the new culture. At first glance 
it seems to have had no superiority over that of the Archaics, and the new Micmac people had 110, 
artistic work in stone to equal the gouges and slate knives that disappeared; yet there must have 
been an advantage or they would not have been able to penetrate this fully populated peninsula. 
On Indian Point, in Mahone Bay, there was a fragment of a very old shellheap. The road had 
destroyed the older part of the camp and ploughing had reduced the newer level. Charcoal from 
near the tip assigned that part to the eleventh century A.D. Some two feet of ash covered the 
boulders rolled to the edge of an earlier camp of which all else had been lost and below the 
boulders was a layer of oyster and quahog shells, both species extinct before the beginning of the 
middle camp. On Indian Island in Merigomish Harbour, we found a similar layer of oystershell 
underlying several inches of clamshells and ash above which were arrowheads referable to the 
first centuries of our era. The newcomers knew the resource of oysters but had not yet found the 
greater boon of clams. No wonder that their culture was able to replace that of the Archaics. We 
cannot yet date these people but the oysters seem to have disappeared from Mahone Bay soon 
afterward; probably when the summer temperature of the water dropped below the 68 degrees 
which is the lowest that oyster spat will tolerate. There was a cold spell around 600 B.C., perhaps 
the ‘‘Fog-winter”’ of Scandinavian legend, which stopped the pasturing of cattle there out of 
doors in winter, This date seems a little too recent but may mark the end of our Age of Oysters.”’ 

“The meals of shellfish have been a blessing to seekers after history. In our damp and acid 
soils, bone lasts a very short time but the addition of tons of shell to a square rod alters the 
chemical reaction and bone ceases to decay. In the shellheaps, we find a battery of bone tools, 
most of which have been associated with Archaic remains in other areas, though none from that 
period have survived here. With these and remains of food we have a much more complete 
picture of the last three thousand years.” = 

“By the estuary of Bear River was found our most informative early site. A spring on the slope 
provided the only fresh water ina mile; a ridge of sandy kame gave shelter from north winds; 
Bear Island barred the surf from the beach; the tremendous tides were useful for weir fishing; 
and the tidal estuary gave canoe access to miles of rich woodland. No doubt the Indians camped 
on the beach in summer when mosquitoes were bad, but they levelled three shelves on the sandy 
slope for use in winter. The central shelf was the oldest and had accumulated three feet of ash 
and shell. Because, during the first centuries the wigwam had to be pitched always in the one 
place, it was possible to determine its shape and some of its organization. The wigwam was the 
same that the Micmacs build today, conical and about four yards across, the doorway facing 
south, the men sitting to the right of the door, the women to the left. The central hearth had been 
dug down several inches into the sand of the shelf and had no frame of stones. Around it must 
have been 'the usual cleared circle, for the wigwam had been swept at times and the refuse of 
stone chippings, potsherds, and crushed shell had been thrown up the steep slope behind or had 
been piled around the skirts of the wigwam. Between the cleared circle and birchbark was were 
the beds, made then as today of fir twigs, for we found the imprint of fir needles on the base of 
some of the pots, It seemed from the skulls of deer, which carried antlers or had just lost them, 
that this camp was occupied chiefly in winter. In bad weather, the men shipped spearpoints 
beside the fire or repaired their weapons and in the dim light, mislaid points among the fir 
boughs. Nineteen points were found to the east of the hearth, only four to the west of it,” 

“Much that was found in these lower levels was simply Indian, common to many tribes and 


¥ 


periods. There were anvil stones surrounded by quartz chips and bones cracked for their 
marrow; there were strong curved sections of antler which had been hammers for shaping the 
points and antler tines with rounded butts and tips which had pressed off the finer retouch flakes. 
For woodcutting, there were crude chipped adzes and some large spalls struck by a single blow 
from the face of a boulder and then blunted on one side to fit the hand, tools that would not have 
looked out of place in cultures of a million years ago. There were half lower jaws of beaver and 
porcupine which had served as knives until the incisor had splintered, and there were abundant 
beaver incisors which had been sharpened as blades for wooden handles long vanished; some 
i s chisels, some as awls.” 

Peeekehy ss! fairly abundant. Sometimes pots were made in the wigwam where lumps of clay 
remained among the ashes, but there was also a potting place on the midden. Clay from the 
shore was tempered with sand from the slope and the pots were built up by the coil method from 
rounded bases and then were smoothed with a pebble or rockered all over with a notched bone. 
Decoration was applied with the edge of a corded potting-paddle or with the dentate rocker and 
was elaborated with incised or impressed lines and rows of punched or gashed marks. In the two 
larger subsites, which had been occupied side by side for nearly two thousand years, the pottery 
of one bore no close resemblance to that of the other. The lowest pots in the central subsite had 
erect sides and corded decoration like those in the north‘ of the province and along the St. 
Lawrence; above these and wholly in the other subsites rockered decoration was more popular 
and the lips of the pot usually flared after the fashion of the Atlantic coastal potters. Fashions in 
arrowpoints altered slowly but consistently, reflecting experience gained at tribal gatherings; 
remained an unsocial affair, an unchanging family custom. If the women made the pots, 

which I think but cannot prove, the men must usually have joined the band of their wives, since 

“the same pottery decoration characterized particular wigwam sites for centuries.”’ 

“Clamshells were always abundant but clams were probably a food of scarcity and famine 
was never far away in winter. In one wigwam, but not in others, they relished sea urchins for 


many centuries and then gave them up. White-tailed deer were the principal meat, followed in. 


abundance by moose and beaver, There were many bones of hake and plates of sturgeon, the 
catch of weirs in early summer. Stone framed hearths were scattered at random over the 
shelves, often in places where wigwams could not have stood so that cooking or smoking must 
have been done here during the summer while the wigwams were on the beach. It has never 
been a micmac custom to occupy sites, except when immobilized by winter, for more than a few 
weeks at a time.” 
“when the site had been used for about a thousand years, the eastern subsite was enlarged to 
_ make room for another wigwam and a layer of hillside loam was spread over much of the site. 
Just below this there had been a change in the shape of spearheads from long tinged blades to 
broad points notched at the corners made from unfamiliar diorite. The covering of loam had 
preserved some lumps of charcoal in a summer hearth and these gave a carbon date of 160 B.C. 
Just above the loam, there was a resolution in point chipping. Fine siliceous slate replaced 
quartzite to make a thin broadpoint; but there was no break in the continuity of pottery, so there 
could have been no great change in the people. Seemingly, we have here a new tribal association, 
f a larger group of bands which met for the spring fishing at some common site where the men 
- d chip slate and compare methods.” 
___ “We had two glimpses of the earliest people. A girl of seven had been buried under the eastern 
__ subsite before occupation there had begun, but not long before, since the shell had come in time 
S to save her bones from decay. She was huddled, knees to chin, as she must have been bundled in 
birehbark. No grave goods had been buried with her but a moose splint awl was against her 
_ breastbone and the awl was worn smooth halfway down as though it had been used as the toggle 
loak. So she had died in winter. She had been hung in a tree or on a trestle, because the 






asmaller boulder. This was a woman about five feet four inches tall, very burly and some thirty- 
_ five years of age, since her wisdom teeth were scooped out as badly as the other molars by grit 
_ from clams and dirty food. On her right breast lay a cluster of tiny ribs and two unerupted in- 
__ cisor teeth of shovel shape. The woman’s body had been sprinkled with red ochre and a lump of 
ochre lay among the baby’s bones.” = 

ee ere was an odd difference between the major skeletons. The little girl had had only her 
_ first permanent molars, but these were twice as large as those of the woman, which were of 
a modern size. The gap of two centuries between the more Australaoid girl and the more Mongo- 





= Micmac today.” : 

“We have foundthe thin broadpoints of slate, which had been characteristic of the upper levels 
of Bear River, at three sites around Port Joli Harbour a hundred miles away. One was the 
_ middle level of a camp which had retreated landward for midden of shell remained, and this 
contained a broadpoint of quartzite referable to the second century, B.C. Landward from this 
midden and partiy overlying, it was an occupational section of a camp, much of which had been 
_ eroded away. Here, they had fished for gaspereaux and had left clots of herring-like scales 

_ among the refuse. In the upper layers was a burned-down wigwam, two inches of tarry blackness 
enclosing ten points of slate, four fish spearpoints and a mass of broken pots. In another site, two 
__ miles away, across the harbour, the spearpoints were indistinguishable, but the bone tools in- 
= cluded a battery of seafishing equipment — harpoons, slender bone points, a broken blade of 
3 walrus ivory, end gorges, the shallow crescents of bone which were ancestral to fish hooks. The 
__ third site was between the others and two hundred yards back from the\sea. It contained few 
_ Shells and fewer remains of fish but abundant bones of moose and deer. So we have a picture of 
_ three contemporary families having different specialties in the exploitation of the same area — 
___ fiver and shore fishing, deep sea fishing and hunting.”’ 
____ “All but one of the Merigomish sites were dug in 1914 and it is now impossible to date them with 
_ confidence; but we find among their takings, a succession of arrowhead types which roughly 
= parallels that of the southwestern counties. The crude stemmed or side-notched points are 
te probably contemporary with those of lower Bear River levels. In the southwest, these are suc- 
___ ceeded by broadpoints of slate, in the north by small corner-removed points of quartzite. During 
___ the period 100 B.C. to A.D. 800, there must have been one subtribe in the southwest, another from 
. : — to Cabot Strait, perhaps a third in Cape Breton and little exchange of culture between 
2” 3 5 y 
oa “Tn the Port Joli gaspereau-fishing site, the uppermost level is only now beginning to suffer 
a from erosion. Soon after the middle level had been made uninhabitable by the rise of the sea, this 
__ trend had stopped and the sea level had begun to fall. In this, we recognize the cold phase that set 
__ inabout 1050 A.D., worsened until 1300 and continued intermittently until 1800.” 
___ “The uppermost level in the Port Joli gaspereau site showed a continuous change in arrow- 
- heads. At first, they were of slate as before but were small and triangular or leaf-shaped. 
” Probably the reduction in size accompanied a new dependence upon arrows as against spears. 
__ Gradually corner notching was perfected for binding the points to the shafts; soon after this, 
_ perhaps 1200, chalcedony and jasper began to be worked and then the camp was abandoned. A 
__ camp of similar age on Mahone Bay, with a carbon date of 1061, included bones of wintering 
grebes and charcoal of red oak, the favourite winter firewood of the wigwam. No sites later than 
__ this have given evidence of winter use of the shore. It seems that at this time the Micmacs were 
adopting their later practice of wintering inland, already an immemorial custom along the 
North Shore. Now the cornernotched points, for choice made of North Mountain stone, became 
standard throughout the province, a sure sign that the old subtribal divisions had been merged in 








___ camping on the north shore of Prince Edward Island. In the sixteenth century, the Mohawks of 


’’ of Micmac legend. The Armouchiquois of the Kennebec came up to C H 
jp to Cape D’Or to 
_ mine copper and jasper, and the fact that the Micmacs described them as misshapen seven-foot 


time, and these may be connected with the decline 
bou. Deer beat yards in deep snow and may have 
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become easy prey to snowshoe hunters; caribou which did not yard may have taken up the 
vacated food supply; by 1,500, there are no deer bones in the sites. One camp near Port Joli 
specialized in drying clams for winter use and in this site, snowshoe rabbits appear abundantly 
and dog bones are found also for the first time. Some of the pottery, too, split concentrically 
instead of breaking along the lines of the coils, suggesting that it had been made by the later 
technique of beating the clay around a stone.” 

“About 1,400, the shellheaps ceased and were replaced by large summer villages with few 
shells. Many of these sites have been taken by the sea, a sign that they had been pitched on 
beaches lower than those used three centuries earlier. Such village sites have made excellent 
gardens and have usually been cultivated out of existence, so that we have been able to salvage 
only the older pockets of refuse. In them, new tools appear — arrowheads with toothed margins, 
neat gorges made of fox-canines, even wampum. Already, in the fourteenth-century shellheaps, 
fur-bearing animals of the weasel tribe had increased conspicuously. Perhaps the pre-European 
trade of fur for wampum and tobacco had begun, and this may have stimulated a rapid change of 
culture and probably the expectable accompaniment of war. Then, in the fishing sites, the 
toothed arrowheads become accompanied by iron arrowheads. The Europeans have come.” 

“Many writers have speculated upon the influence of the Norse upon the Micmacs. Culturally, 
we have found none, In two sites on St. Margaret’s Bay, dated to 1300, there were European peri- 
winkles, a snail now common but otherwise unrecorded in Nova Scotia before 1840. Norse ar- 
chaeologists have suggested that these may have been brought accidentally by the Norse 
visitors and this would fit our scanty present knowledge. Leland thought that Norse mythology 
had influenced the Miemacs by way of the Eskimo. Certainly by the eleventh century, the 
Micmacs on the south the north shores were using the Eskimo toggle-harpoon, but this would 
have been before norse influence could have reached the Eskimo.” 

“The pictographs, chiefly at Lake Kejimkujik, have been exalted and derided; but the earliest 
are definitely Micmac though of very uncertain date. Pictures of lodges may include a pot 
suspended over a fire, but we can only say that such squat pots-were common at all times bet- 
ween 1000 B.C. and 1550 A.D..... Pa: " 

J.S. ERSKINE — NOVA SCOTIA PREHISTORY DALHOUSIE REVIEW. 
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The recent excavations at Debert, Nova Scotia shed more light as to early ancestral Micmac of — 
Nova Scotia. 
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ZOOGEOGRAPHY AND THE ARRIVAL 
OF MAN IN NOVA SCOTIA | 


“Nova Scotia and the adjacent mainland were deglaciated after 13,000 B.C., and the ecology of 
the area may have been capable of maintaining human populations within a millennium of that 
event. By Two Creeks time, ca. 11,000 B.C., plants and animals had undoubtedly reinvaded this 
area. Zoogeographical and botanical studies suggest that there were two main avenues of 
reinvasion following deglaciation. The first was from a refugium on the exposed landmass of the 
Grand Banks, and the second was along the New England coastal fringe and through New 
Brunswick.” . ' 

“Lower sea levels and isostatic imbalance caused by land depression on the continent com- 
bined to expose large areas to the southeast of the province beyond Sable Island. The maximum 
exposed area during various stages of glaciation may have been-larger than that of the province 
today. Immediately after the retreat of Cary ice, the exposed area would have extended from the 
Gaspe Peninsula of Quebec, southeast beyond the Magdalen Islands and Cape Breton to Artimon 
Bank, and thence southwest past Sable Island to Browns Bank off Yarmouth, Nova Scotia. 
Channels between the Maritime area and Newfoundland on the northeast and the coast of Maine 
on the west would have come into being with the inundation of the deep depressions marked by 
the Gulf of St. Lawrence and the Gulf of Maine respectively. Only short stretches of water 
separated the Maritime refugium from the one stretching east from New England and Georges 
Bank, but both areas had shrunk considerably before man entered the area... . . On the basis of 
distribution of litteral marine arthropods from the Bay of Fundy region, Bousfield (1962: 58-59) 
speculates — 


‘By isostatic imbalance and lowered sea levels, the present offshore shoals, such as the 
Grand Banks, Sable Island Banks, Brown’s Bank and George’s Bank, must have appeared 
above sea level as extensive oceanic islands or peninsulas connected to adjacent parts of the 
mainland. There outer land masses would have been surrounded by relatively shallow water 
which, because of the close proximity of the Gulf Stream and diversion of the cold Labrador 
Current by the raised Grand Banks, would have been relatively warm. The outer coasts of 
these islands would thus likely have escaped glaciation and possibly have provided.a suitable 
refugium for many southern intertidal and even terrestial and freshwater species, as Fassett 
(1928) and others have postulated for certain relict plants. As the climate became much 
milder, the glacier retreated rapidly, particularly in coastal regions. The insular populations 
would then have dispersed inland, possibly reaching their maximum extent during the 
climatic optimum of 6,000 years ago.’ 


“In terms of extinct msgafauna, reference has previously been made to finds of mastodon and 
mammoth molars by fishermen on the Grand Banks. Reptilian studies show discontinuous 
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distribution of warm species, such as Blanding's Turtle, between southern New Se al and 
peninsular Nova Scotia (Bleakney 1958: 17), Similar gaps are noted in warm water molluscs 
(A.H. Clarke: pers. comm.). Bleakney did not consider the possibility of a Grand Banks 
refugium but thought that the discontinuous distribution resulted from maximum extension of 
warm species during the hypsithermal and subsequent withdrawal during recent cooler periods. 
This hypothesis seems unlikely since no relict populations exist between the two known ranges, 
even in local pockets where cooling has not been sufficient to eliminate the species in question. 


Bousfield (1962: 61) points out that — 


‘The Ipswitch Sparrow that breeds only on shrinking Sable Island is perhaps the sole survivor 
of the post-glacial terrestrial fauna that was undoubtedly widely dispersed over former off- 
shore islands and the Acadian Peninsula.’ 


“Studies of pollen cores from the Grand Banks are only in the developmental stage, but sub- 
merged salt marsh peat has been recently reported from George’s Bank (Emery, Wigley, and 
Rubin 1966) dated at 11,000+-B.P. They concluded (1966: 101) — 


‘By 11,000 years ago, sea level had risen above the rim of the bank and offshore bars created 
estuaries and lagoonal areas of quiet water where salt marsh peat accumulated.’ 


“Emery in another recent paper (1966) considers the possibility of man’s presence on the 
Atlantic Shelf. J. Terrasmae (pers. comm:) is presently studying peat recovered from Sable 
Island and samples washed ashore from submerged deposits off the south shore of Nova Scotia. 
Future studies will undoubtedly shed more light on this problem.”’ 

“Reinvasion of flora from the Banks to the mainland may have been very rapid, as it is in 
recently deglaciated areas of Alaska today. Since the area being dealt with is a maritime one, 
the tundra interval between deglaciation and mature forest establishment may have been very 
brief and in some areas absent. The Malaspina glacier in the Gulf of Alaska at present has 
forests growing over its stagnant ice. Generalizations about events in maritime areas are dif- 
ficult to make, because conditions fluctuate locally depending on the temperature of major off- 
shore currents, the diurnal heating of shallow bays, and the existence of local ice-caps on the 
extremely varied coastal topograph.” 

“The important point, however, is that evidence is accumulating rapidly in support of the 
theory that Grand Banks was a major refugium during maximum Wisconsin times for a very 
diverse range of plants and animals. Although it would have provided an excellent ecological 
niche for man, it was probably inaccessible to him during the period it existed. Its main im- 
portance to the study of human settlement of the area is that it provided the plant and animal 
species necessary to make Nova Scotia habitable before reinvasion via the mainland route took 
place. Although the predominant number of species presently in the area came via this second 
route, through Maine and New Brunswick, progress was slow. In fact a number of species did not 
reach the peripheral areas before they became isolated by rising sea levels. Prince Edward 
Island, which was cut off from the mainland by Northumberland Strait about 10,000 B.C. , lacks 
woodchuck, raccoon, striped skunk and porcupine in its present fauna (Bleakney 1958: 49). The 
Straits of Canso between Peninsular Nova Scotia and Cape Breton Island opened slightly later 
and excluded six of the twelve species of freshwater fish which occur in Nova Scotia but none of 
which occur in Prince Edward Island.” \ 

“Man undoubtedly arrived in the area via the mainland. During Two Creeks time he could 
have followed numerous routes through northern New England and Maine, an area which was 
virtually ice-free from the Atlantic coast to the shore of the Champlain Sea. During the Valders 
readvance, however, an obstacle of major proportions is indicated by an active ice-cap on the 
White Mountains of New Hampshire, which extended to the Atlantic coast. Bloom (1960) found 
evidence that ice locally overrode and deformed the emerged marine sediments in the Kenne- 
bunk, Maine area, which he interprets as Valders in date and originatingin the White Mountains. 
Borns sees evidence of ice in the headwaters of the Kennebec-River, farther north in Maine 
(reviewed in Schafer and Hartshorn 1965: 123), which he believes is of the same age. Elsewhere 
on the coast the inundation of estuaries by the sea’ would have offered further obstacles to coastal 
movement northeast from New England where the closest affinities to the Debert material are 

found.” Se 

_ “Even during the maximum extent of Valders ice, however, a corridor would probably have 
been passable in the summer to the north along the southern boundaries of the Champlain Sea. 
Elson (1960) distinguishes four major phases of the Champlain Sea between 11,500 and 9500 B.C. 


_ The division between the second and third phases occurs at 10,600 B.C., the date of the Debert 


occupation, and marks a change toward fresher water suggesting further complications in the 
climatic picture.” ; 


“Tn fitting the Debert population within this broad framework of changing climate,. 


topography, and zoogeography, two observations are notable. The Debert occupants were not 
recent arrivals in Nova Scotia, since a marked pattern of territorialism, a knowledge of local 
game patterns, and a reliance on regional lithic resources were well developed. On the other 
hand, their presence in the province could not have exceeded half a millennium since their 
technological practices show no appreciable difference from those of New England and of the 
area of the Great Lakes.” 

“The occurrence of stray finds of fluted points comparable in style is relatively sparse in this 
peninsula area stretching from a neck between Lake Champlain and the Boston area to Prince 
Edward Island. Three finds are known from the western margin of the area, the Bull Brook site 
in Massachusetts, the Reagen site in Vermont, and a’stray point find at Intervale, New Hamp- 
shire (Byers 1962: 247). The Reagen site on the shore of Lake Champlain appears to date con- 
siderably later than the other two. There is a large gap through the State of Maine with no 
documented point finds, as is the case in the Province of New Brunswick east of the St. John 
River valley. A single point, almost identical with one of the Debert specimens, was found at 
Quaco Head, New Brunswick (Figure 24a), and in Nova Scotia one other fluted point was turned 
up near Cape Blomidon, which appears to be closely related to the Debert variety (Figure 24b). 
A recently discovered point of silicified shale from near Souris, Prince Edward Island, is thick 
and only partially fluted but in outline and basal treatment is close to those from Debert (Figure 
24c). More work is needed in Maine and New Brunswick to relate the relatively rich areas of New 
England and the Great Lakes on the one side and the Central Maritimes on the other.” 


THE RELATIONSHIP OF TECHNOLOGY 
ie TO ENVIRONMENT 


“The Debert site is unique in that it represents the earliest dated occupation in North America ‘ 
in a truly periglacial environment. The inhabitants of fluted point sites in the Southeast, South- 
west, and High Plains had to cope with pluvial, but not periglacial, environments. The demands 
that the colder mean annual temperature, the permafrost, and the snowfall made on the 


_ material culture must have been extensive. Environmental and cultural resources had to be 


finely adjusted in order to maintain the people through the coldest winter months.” 

“Unfortunately the industries that would reflect cold environment adaptations, such as skin 
working for clothing and shelter, have perished, and we are reduced to inference from the lithic 
industries, which are relatively poor indicators of environmental stress. Typologically, the stone 
tools from Debert are extremely similar to their counterparts to the south and west. It is only in 
the proportion of various tool types and the particular levels of non-lithic industrial activity that 
are indicated by them that major differences are to be noted. At least three-quarters of the in- 
dustrial activity at the site, as it was pointed out in the last chapter, relates to the working of 
hides and bone. This interpretation fits well with the need for prepared hides for clothing and 
shelter to meet an inhospitable environment.” 

“Stated in another light, the industrial remains from the site indicate that faunal resources 
were utilized to the fullest extent, a situation not encountered in early fluted point sites in more 
temperate areas. The utilization of animal resources other than meat at mammoth kill sites in 
the Southwest, where the bones are preserved, was minimal. Localities such as Naco and Lehner 
had projectile points and butchering tools but few, if any, manufacturing tools. Unfortunately all 
the Clovis sites encountered to date are kill’ sites rather than encampments; this may partially 
explain the difference. Possible exceptions are the new finds at Blackwater Draw (Warnica 
1966) and at the Domebo site in Oklahoma (Leonhardy 1966). At the latter, split mammoth long 
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FIGURE 24. Other fluted points from Maritime Provinces 


bones were found along with numerous hammerstones and choppers. Even in this case, 
however, the bones were split for the extraction of marrow and not for toolmaking purposes. 
Indeed, Leonhardy considers Domebo a late Clovis site because of this practice, which is rare 
elsewhere. Cotter reports bone implements from Blackwater Draw, but significantly they are 
weapon parts rather than manufacturing tools.” cs ; 
“In the mid-continent, a variety of ecological factors, such as a milder mean annual tem- 
perature and an emphasis on hunting solitary big game animals, may have favoured mobility 
and de-emphasized the elaboration of material culture and a type of community pattern like 
Debert. Once a shift was made to hunting herd ungulates, the pattern changed. The Lindenmeier 
site provides a good example of a late fluted point occupation on roughly the same time horizon 


“ 


as Debert, with an emphasis on herd hunting, in this base, bison, and manufacturing. Sucha 


pattern represents the ultimate adjustment to a hunting economy in which a relatively reliable 
food source was selected, and the nonedible remains of the animals were processed into 


elements of material culture capable of maintaining a sizable population, in what was = 


seasonally a hostile environment.” 


THE COMMUNITY AND SETTLEMENT — 
PATTERN © | 


“Beardsley and others (1956) have established a set of criteria for assessing types of com- 


munity patterning from archaeological cultures in which they reach similar conclusions about 


2 


the differences between early and late fluted point cultures as those noted above. They consider x 
that Clovis points, because of their broad distribution and lack of regional variations arein- 
dicative of the “Free Wandering” pattern, while Folsom points, which are much more restricted _ 


in their distribution, may represent a transition in the direction of the ‘Restricted Wandering” 
community type. They do not, however, relate this shift in pattern to particular ecological or 
cultural factors, or to a change in emphasis of major prey species.” Net 
“The major criterion differentiating the two patterns in the view of these authors was the 
development of territorialism. They propose for the ‘Restricted Wandering’’ pattern (Beard- 
sley et al. 1956: 136). ‘Movement within the territory may be erratic or may follow a seasonal 
round, depending on the kind of wild food resources utilized.” Population density in this type is 
low, and the members of the band travel together or in nuclear or extended family groups for all 
or part of the year. If there is a chief, he is primarily an adviser and has no coercive power. In 
terms of the archaeological criteria, they predict low accumulation of camp refuse in any one 
place because of the almost constant mobility.” “6 
“Several points at which the Debert data do not fit strictly within this schema should be 
pointed out. First, the Debert site represents a successive occupation of-a particular area over a 
limited span of time and contains a considerable amount of accumulated refuse. Although there 
is no indication of recent arrival in the area, typologically the tools have not appreciably 
changed from those in other areas. Consequently, a situation is revealed where mobility has 


been restricted, but relatively little tool differentiation has taken place. An emphasis on hunting 


practices common to a continental area still prevails, but a new element of specialization has 
been introduced, specifically the concentration on a particular, bountiful game species. The 
increase of co-operation in hunting may be either a cause or a consequence of the faunal shift. In 
addition, it is stated of this pattern (Beardsley et a. 1956: 137) 


‘the bulk of an adult’s property is composed of food-getting utensils,’ 


but at Debert, as was noted in the last chapter, the majority of the lithic tools recovered were 
not of the food-getting variety.” 


“Within the limitations of a comprehensive framework, such as Beardsley and others have 
proposed, the Debert occupation can be considered an example of the ‘‘Restricted Wandering”’ 
patter since the major criterion, that of territorialism, is met. However, the territorial 
‘restrictions at Debert led to an even greater intensity of occupation at a particular site than they 
had anticipated.” iS 

“Numerous authors have recently outlined approaches to the study of settlement patterns on 
strictly archaeological grounds, but meaningful statements on this problem, as Chang (1958: 
299) points out, must distinguish between whether the observed pattern is projected against an 
environmental or a cultural background. For the former, he suggests the term ‘‘settlement 
pattern,” that is “the manner in which human settlements are arranged over the landscape in 
relation to physiographic environment,” and for the latter the term ‘‘community patiern” or 
“the manner in which the inhabitants arrange their various structures within the community 
and their communities within the aggregate.” Since Debert is isolated by almost 1,000 miles 
from any known comparable site, many problems of Palaeo-Indian settlement pattern in the 
Northeast must remain unanswered. On the other hand many aspects of this problem are 
elucidated by the information from Debert, which, because of the total lack of such data for 
fluted point sites, is worth pursuing in some detail. Many perplexing aspects of the Debert oc- 
cupation will become meaningful only after other comparable sites are excavated and reported 
upon.”’ 

“The environment against which the Debert occupation must be interpreted is one of seasonal 
fluctuations of resources, which were reflected in the structure of the human group and their 
encampments. It is postulated that the successive occupations within a restricted area at Debert 
indicated a single prey species; this was predictable to a degree in terms of both the numbers of 
animals and the migration routes they followed. The most likely fauna available in Nova Scotia 
in Valders time was the caribou. Woodland caribou commonly band into small herds of 60 to 100 
individuals, and successive herds follow each other along the same migration routes-over a 
period of a month or more each season. Shifts in migration routes may be caused by a number of 
factors, such as overhunting, forest fires, or by slower and less dramatic changes in the climate 
or ecology of a local area. The settlement pattern, of the band must anticipate such shifts and 
must be capable of adjusting to changes in the prey. In terms of the community pattern, social 
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groups must be loose enough to permit disbanding in times of need or failure and at the same 
time tight enough to support communal hunting practices when the herds are successfully 


located," 
“In the event that one resource fails, alternates must be known and exploited with haste, If the 


pattern is cyclical in its exploitation of the environment, as appears to be the case at Debert, it 

need not be rigid in the sequence of localities visited every year, Occupation of one site may 

range from a week or two to several months, depending on the richness of the resource in that 
area, and on whether several sequential resource climaxes can be exploited from a single base. 

If, ina particular season, the resource at one site is unfavourable, an alternate must be utilized. 

The success ofthe group depends on the accurate assessment of local resources. A particular 
site may offer several resources and occupy a regular temporal and spatial position in the cycle 
and still be skipped at intervals, determined by local factors of climate, ete., or by preceding 
events in the cycle. Utilizing an alternative site at any point may cause a chain reaction 
throughout the remaining portion of the cycle. Consequently, statements about the pattern of 
occupation of a particular site from the archaeological remains must be qualified, such as 
whether it is a ‘regular’ or ‘intermittent’ location for a particular group.”’ 
“There are a number of ways to determine the pattern of occupation from the archaeological 
remains if a number of sites are found; for instance, the choice of sites may depend on available 
outcrops of lithic material that can be traced on indicators throughout the succeeding portion of 
the cycle. Also, the economy with which materials are used will vary directly with the distance 
from the source. This principle, which operates to some degree in all lithic industries, is par- 
ticularly strong on the fluted point level where relatively exotic sources were employed. The 
wells Creek Crater site illustrates an example of low lithic economic in which the waste flake to 
artifact ratio is very high as the site is within a few miles of the quarry; and Debert and Shoop 
illustrate the opposite economical extreme, where almost every falke shows signs of use. 
Another effect of diminishing lithic resources may show up in the quality of the tools, in ac- 
cordance with the restricted selection of preforms at a site distant from a quarry. Tools 
requiring large preform flakes may diminish in favour of small types which can accomplish the 
same function. Another major factor appears to be the frequency of large bifaces. Near quarry 
sites they are most common, and they may disappear entirely or be represented by only a few 
examples at distant sites. All these factors must be assessed for a particular industry before 
lithological and technological statements based on a single site can be meaningful.” 

“Debert is at least 30 air-miles from the nearest quarry and shows both the forms and 
frequencies expected under this hypothesis. The flake to artifact ratios are low, and small flake 
tools predominate over large ones, but it is obvious that the limitations were in terms of material 
and not techniques. Large bifaces, represented by only a few examples, are well made and show 
skill with techniques. Consequently, if other localities occupied by the Debert peoples were 
excavated, a different distribution of formal (but not necessarily functional) tool types would be 
expected, depending on the distances from the sources of lithic raw material. Therefore, various 
sites from different portions of the seasonal cycle must be analysed before industries can be 
successfully compared on the basis of artifact type frequencies. In the case of Debert, it appears 
that the sife was at a considerable distance from the quarry and was visited on a regular basis 
for a brief span, probably by a single band since no new lithic materials were introduced during 
any part of the occupation.” : 

“The scheme proposed by Beardsley stresses the importance of comparing archaeological 
patterns with ethnographic examples of similar patterns for insights into problems of population 
density, territorial range, seasonal hunting practices, social and political organization, and 
dweiling type. The ethnographic example, which is closest in terms of community pattern to 
inhabits an ecological area similar to that of Central Nova Scotia at the end of the 

to , is the Naskapi-Montagnais Indians of Northern Quebec and Labrador. Band size is 
standard to a degree, ranging from 15 to 30 individuals and rarely exceeding 40 (Rogers, 1963). 
cope hunting territory for such a band before the introduction of the fur trade was 2,000 









= miles, and the smallest was 300 square miles. On the average, eAch adult male required 


approximately 260 square miles in which to hunt. Population density figures for western 
Algonkian bands are somewhat higher as a result of the richer fauna to the west.” : 
___ “For much of the year, the Montagnais and Maskapi families may hunt separately, but the 
~ come together to hunt cooperatively when the caribou are migrating. The only leadership in the 
hunting band is provided by an elder male, who with his family forms the core of the group, and 


=---— year after year the same related families tend to join him. On the whole, hunting groups are 


relatively stable, but fission is noted for a variety of reasons, the informal distribution system, 
which characterizes these bands. The death of the elder male generally leads to the disin- 
tegration of the band, and the individual families attach themselves to other bands. Terri- 
torialism, though present, is not strongly developed, with the result that certain localities may 
be favoured by a particular band and frequented regularly, until the band disintegrates or the 
temporary ecological niche in which the site fits changes. The principal economic group among 
these bands is the hunting team and the nuclear family. Every man and woman is capable of 
manufacturing needed items, and there are no specialized craftsmen. Sexual division of labour 
is minimal, there being no stigma associated with men doing women’s work. When the caribou 
are hunted, all men work together. Pairs of hunters set out from the camp in different directions 
until the herds are located, after which the communal hunting pattern takes over. The men 


butcher and transport the game and may dress the skins of the larger animals. Where the kill is 
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large, the camp is moved into the vicinity and a communal lodge is erected. Communal houses 
are preferred to individual ones for each nuclear family, and it is considered easier to move the 
entire camp than to transport the meat if long distances are involved; consequently, kills are 
always close to the site. Tanner (1944: 669) maintains that in late summer, caribou hunting 
camps were located on high land between the uplands and the barrens close to game trails so 
that the movements of the herds could be easily spotted.” 

“A particular important feature of their dwellings from the point of view of archaeology is that 
there are definite conventions determining sitting and sleeping arrangements. Individuals are 
placed according to age and sex. Data from other northern hunting groups tend to confirm this 
observation. The size and interior arrangement of hunting lodges are well described for the 
Naskapi by Speck (1935: 103), Tanner (1894: 299), and Leacock (1954). A composite picture from 
these sources shows a communal dwelling consisting of caribou skins sewn together to form a 
covering for poles. Whether or not the roofs of these structures are completely covered is not 
mentioned, but they are relatively large with an average floor space of 200 square feet. Since 
dwellings are often built on permanently frozen ground, supporting poles do not penetrate deeply 
and leave no trace a few years after the camp has been deserted. When built on snow, the floors 
are excavated as far as the surface of the frozen ground, but again no permanent trace 
remains.” 

“If several families share a lodge, they arrange themselves in a parallel fashion, opposite the 
hearths, with young females at the rear, followed by older females, then the older males, and 
finally next to the door the younger males. The exact ordering of the band members is not im- 
portant as slight variations are noted among different bands, but the concept of the social 
division of space within the dwelling is one which is consistent and can be traced back in 
numerous areas into the archaeological ‘record.”’ 

“During that portion of the seasonal cycle when bands would break up into individual family 
units, the relationship between the sites and the environment is much different. Small family 
winter camps, for instance, are located at kills or wherever convenient without regard to water- 
courses, since they can obtain drinking water by melting snow. Scattered throughout remote 
areas in almost random distribution, successive living areas rarely coincide. Snow covers all 
traces of old living floors, and reusing previously cleared floors is no longer advantageous. The 
dwellings at winter camps, usually made of brush with but a single hearth, are also much more 
temporary. Johnson and Raup (1964: 184) note a similar seasonal fluctuation in the camps of the 

_ Athapaskan tribes of southwest Yukon.” ; 

“Comparing the data on settlement pattern on the Naskapi-Montagnais to the Debert oc- 
cupation,,one finds that the same type of site location at a vantage point between two ecological 
areas was chosen. In terms of community pattern it was noted in Chapter Three that eleven 
living floors were distinguished, of which eight clustered within a nuclear area, about three 
acres in extent. The central floors share the same basic pattern in terms of total floor area, of the 
number and distribution of hearths, as well as of the types and distribution of artifacts and 
varieties of lithic raw materials. Three sections on the peripheries of the site, D.E. and One, on 
the other hand, show the greatest number of distinctive features. It is considered that these 
represent special function areas rather than the occupation floors of different bands at another 
period. The occurrence of pigment in section One and the evidence for a chipping floor and lithic 
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tempering hearth in section D support this view of areas of special activity.” 

“A comparable pattern has been noted for the Holcombe site in Michigan (Fitting 1965). This 
site is assumed to be of the same age as Debert and has produced a similar range of artifact 
types, particularly fluted points, but important differences are to be noted. Fitting states (1965: 
105): 


‘The debitage from the Holcombe site indicates that different types of cultural activity took 
place in different areas of the site. There was a central area where preform preparation took 
place. Within this central area bayport chert.... . was shaped and apparently heated to 
allow finer flaking. Surrounding this central area we find units with extremely high numbers 
of small retouch flakes which are, apparently, indicative of the final stages of finishing ar- 
tifacts. Within the central areas there is a large hearth which contains caribou bone and the 
flakes from primarily flint working. In the surrounding areas there are small hearths which 
contain neither bone or large quantities of flint. There smaller hearths are surrounded by 
high concentrations of small retouch flakes.’ 


“He further reports that there is a significant distribution in the pattern of lithic raw materials 
and that the highest percentages of preforms were found in the centre while the highest number 
of finished bifaces came from the peripheral area. He concludes (1965: 105): 


‘The overall picture which emerges is that of a central communal area for cooking and rough 
flint preparation surrounded by at least eight smaller areas where individual families built 
fires for warmth and men finished selected chert preforms into artifacts.’ 


“The area of the Holcombe site is about 60 feet in diameter ( Fitting 1965: 105), which is small 
in relation to the total Debert site and comparable to one of the larger Debert floors. A total of 
about 400 artifacts and 8,000 flakes, some of which were retouched, were recovered from this 
area. Consequently, it is difficult to draw comparisons between the two sites. Nevertheless, the 
pattern of specialized areas with lithic tempering hearths and high preform and primary flake 
frequencies on the one hand, and living areas with small hearths and predominantly retouch 
flakes and finished artifacts on the other, is common to both. It appears that Holcombe is a 
concentrated version of the Debert pattern in which the essential plan is maintained. The most 
important variation is that areas of specialized activity at Holcombe were central and that the 
living areas were peripheral whereas at Debert this pattern was reversed. Thus the positioning 
of specialized areas is variable and may depend on local topography, whereas the concept of 
specialized areas is consistent. Evidence of community pattern at other fluted point sites in the 
Northeast is sketchy at best. However, at Bull Brook a roughly circular distribution of living 
floors is reported (Jordan 1960:: Byers 1956), but no areas of industrial specialization were 
noted.”’ 


“The central living floors at Debert show a separate pattern, which is repetitive from one to 
another but is not a smaller version of the overall pattern. In these floors, which average about 
1,200 square feet, a pattern of multiple hearths aligned in an axis from north to south is evident. 
Occasional small pits and depressions occur on the floors, but no large excavations suggestive of 
semi-subterranean structures nor evidence of major supporting structures of dwellings were 
found. In view of this and of the large size of the floors, simple open structures or windbreaks 
were more likely. Skin covers may have been used around the windbreaks, and some shelter 


may have been provided by natural tree-thrown mounds. On the average, two to three hearths ; 


occurred on each floor, spaced from six to ten feet apart. The best preserved floor was that in 
section J, where it was noted that artifacts clustered around the hearths and in a rim on the 
periphery of the floor. A second concentration, in the featureless area to the south of the hearths, 
was also noted. This may have been an open area in front of the dwelling to take advantage of a 
sunny exposure such as was common in Haskapi dwellings (Speck 1935: 58).”” 


“The sexual division of labour was not apparent in the clusters of tools on the floors, and it was 


probably not a highly developed trait at this stage. However, the incidence of primary chipping 


detritus, projectile points, drills, and tool preforms increases from section to séction down the 
gentle slope of the site toward the west, reaching their highest percentages in sections D and E. 
Opposing this trend is an increase in skinworking tools in the opposite direction, which may 
suggest that certain areas within the site (rather than on individual living floors) were reserved 
for male activities. The concentration of tool manufacture in this western area may have been 
due to the slight advantage it offered for spotting game moving up the low ridges, perhaps 
augmented by uxorial prompting to keep the living floors free of sharp chips.” 


“All the cross mends of artifact fragments were between section D and other sections. None 
were found between the more easterly ones. This may further suggest that D (and possibly E) 
was successively used for stoneworking during different seasonal occupations, a situation that is 
difficult to reconcile with the evidence that none of the other floors (with the exception of F) 
showed signs of reoccupation. Obviously a number of factors are involved in this pattern, among 
which may have been the desirability of a new living floor each season, free of the bone and other 
refuse. For lookout chipping floors, on the other hand, the large rhyolite hammerstones and 
anvils could be left from one year to the next, favouring the continuation of chipping activity at 
the same location over an extended period of time.” : 


“Stratigraphically, it was not possible to determine if floors were occupied more than once, 
but from the comparison of floor size and their tool contents there is enough uniformity to 
Suggest that each was a single occupation. This would provide a relatively brief span for the total 
occupation of the site, perhaps no more than a few decades. This is possible in view of factors of 
band fission and shifts in game patterns, as noted earlier. However, other possibilities, such as 
successive occupation of a floor, must also be entertained. From the consistency of the hearth 
distribution, which showed no evidence of overlapping, it is reasonable to suppose that each 
occupation took up exactly the same position year after year, and that each floor was reoccupied 
about the same number of times. This situation may be encountered in settlements in restricted 
areas, such as island or even riverine sites, but would have served no purpose at Debert. 
Similarly, simple hearths dug into the sand would offer no advantages for reuse and would 
probably be obscured from one year to the next.” 


“Accepting the correlation of one occupation for most floors admits the possibility that an 
average of almost 400 artifacts could be lost or discarded in a single season by a group of thirty to 
forty individuals. This is seemingly an excessive number for a group noted for its economy, but 
upon further inquiry this breaks down to roughly 125 end scrapers, of which half are fragments, 
125 utilized and retouched flake tools, and about one hundred examples of other types, notably 
pieces esquillees and side scrapers. For the more specialized artifact types, the average is one 
complete point, ten point fragments, six gravers, and less than one drill per floor. These figures 
are reasonable if the average duration per visit was one month or more.” 


“A final possible pattern that several floors were occupied simultaneously by culturally 
related bands who gathered there at certain times of the year is not common among such groups 
as the Naskapi and would result in high population figures for the period if each floor were oc- 
cupied only once. The most acceptable conclusion is that each floor represents a communal 
dwelling of several related families, probably not exceeding thirty or forty individuals and that 
each archaeological section, with the possible exception of section F, represents a single 
seasonal occupation. Special activities are to be noted in sections D and E, but section One may 
represent an unsuccessful and brief visit to the site. The unique occurrence of pigment in this 
section may relate to some magical attempt to cope with such misfortune.” 

“The length of each season’s sojourn at the site is difficult to determine but may have spanned 
a month or more, particularly if a number of small herds of woodland caribou were intercepted 
at intervals during the migration season and if food supplies could have been eked out with other 
game and edible plants.” ; 

“In summary, the quantity of-eultural remains could well be accounted for by a small band 
occupying the site seasonally for a few decades. In view of the probably social structure of such 


. bands, drawn from ethnographic analogies, and the habits of woodland game species, this 


relatively brief but intensive occupation appears more plausible than an occupation spanning 
several centuries. The typological homogeneity of the Debert artifacts, in terms of both formal 
types and lithic raw materials, and the evidence from the radiocarbon dated features appear to 
reinforce this conclusion,” 


y 


6. Aboriginal Rights Position Paper 


Early Man in the New World: A View from the Minas Basin 


CONTRIBUTIONS TO NORTHEASTERN 
PREHISTORY 


“For the past few decades the date of the earliest human occupation in the Northeast has been 
pushed steadily back, Until quite recently, many authors considered that fluted points in this 
area were part of a sloping horizon that started considerably later than in the West and lasted 
into Archaic times. Numerous finds of isolated fluted points on Archaic sites reinforced this 
view, such as evident from Prufer’s comment (1960: 426) : 


‘The early lithic occupation (in the northeast) should date from between 5,000 and 3,500 B.C, 
By the time of the latter date the Archaic was already fully developed. Yet it is more than 
likely that the fluted point tradition survived into the beginning of this stage.’ 


“Influencing the shift toward earlier dates were a number of converging lines of evidence. 
Particularly important in this respect were studies in Pleistocene geology, palynology, and 
zoogeography. On the basis of such information Mason predicted that fluted point sites dating 
from Valders time could be expected in the Northeast and that dates previously available from 
the Bull Brook site (Byers 1959) were misleading. He states (Mason 1962: 238): 


‘Since we, at least, regard the Bull Brook dates, like the Upper Geochronological Age 

estimates in the Great Lakes, as indicating the minimum likely age for fluted points in the 

East, we suggest that all of these finds date sometime between 8,500 B.C. and the 12,000 - 

13,000 B.C. date that currently seems acceptable for Clovis points at the Lehner site in 

Arizona. If the new age estimates for Lake Algonquin should survive criticism, this minimum 
= age limit for fluted points will then be around 10,000 - 9,500 B.P.’ 


“Shifts in accordance with this suggestion are to be noted by Ritchie (1965: 9-10) : 


‘In an earlier work (Ritchie, 1957) the writer based his postulate on a minimum antiquity of 
about 5,000 B.C. for the Palco-Indian in the Northeast on the then prevailing geological dating 
of postglacial Lake Iroquois and the subsequent Champlain Sea . .. . Subsequent modification 
of geological opinion on the age of both these features requires a drastic downward revision 
of this dating, in closer harmony with the radiocarbon assays for Clovis in the Southwest and 
Early Man estimates in the Upper Great Lakes region.’ 


and by Byers (1965): 


‘I am now prepared to accept Mason’s suggestion that the true date for Bull Brook is 
somewhat older than the published dates for the site.’ j 


“With this problem in mind, the Debert Project undertook both archaeological and geological 
studies related to the occupation of the site, which resulted in what appears to be valid synthesis 
_ of events approximately 10,600 years ago.” 


decade has been a considerable number of studies of point distributions and site comparisons. In 
_____ approach, they range from simple trait comparisons to attempts to establish relationships 


“One other trend in the research on fluted point industries in Eastern North America in the last ; 


“Pieces esquillees probably occur at most Northeastern fluted point sites, although they have 
not been specifically noted as such. However, they may be equated with Jordan’s (1960) 
‘lozenges’ from Bull Brook and Witthoft’s (1952) ‘exhausted nuclei’ from the Shoop site. In my 
examination of the Wells Creek Crater material I was surprised, considering the size of the 
sample, to find them completely absent. They are also absent from sites in the Champlain Sea 
area (Ritchie: pers, comm.). It is interesting to note that at all sites where they are absent there 
appears to be an abundance of good chert, and in those where they are present there appears to 
be a dependence on relatively poorer lithic sources, such as agates. This situation would suggest 
that many of the technological and functional implications of this class of artifacts have still to 
be worked out.’’ 

“All Northeastern sites share the same end scraper and side seraper varieties, with the ex- 
ception of the side scraper with the graver spur, which is always at a low frequency on the sites 
where it does occur. The variation in frequency of end scrapers may eventually prove to be very 
important for distinguishing what the major activity was at different sites and perhaps in dif- 
ferent regions, These need not imply chronological differences, but large camp-sites like Bull 
Brook and Debert produce an amazingly high incidence of these tools.” 

“Gravers, which are commonly found throughout the Northeastern sites, may be indirectly 
related to hide-working, since, among other things, they were probably used to make eye-bone 
needles. Drills are most varied and elaborate in the Northeast and include several varieties— 
one of which is fluted — that do not occur in other areas. This may provide a faint hint of in- 
creased emphasis on woodworking in the Northeast.” 

“Pigment is noted from all large camp-sites that have been reported and includes a relatively 
wide range of natural pigments that vary from one region to another, There is, however, a 
surprising lack of any other evidence of magico-religious activity usually deriving from the food 
anxieties of hunting groups.” ‘ 

“Tn terms of technological features, large bifacial cores, like large bifacial knives, are rare at 
most sites unless a quarry or workshop situation is indicated. At other sites they may be detected 
by the occurrence of large waste flakes with bifacial striking platforms, as on one from Debert 
shown in Plate XXV g. Similar flakes are commonly found on Folsom, Llano, and Northeastern 
fluted point sites and may be considered a standard technique in all of them.” 

“Polyhedral cores from which blades were drawn are not encountered in the Northeast, 
despite Witthoft’s claims. I am convinced that the cores on which he bases such conclusions as 
(1962: 296) — 


‘The Enterline Industry at the Shoop site has the smallest inventory of tool types, almost 
entirely based on a Resolved-Blade Industry . . . including nuclei and ‘ pseudo-burins’ 


are in fact selected examples from the range found in the piece esquillee class. From the Wells 
Creek Crater site, on the other hand, examined several roughly cylindrical cores, from which 
parallel flakes had been iemoved around the entire margin, and several dozen convincing 
blades. Although this type of core was not so common as the biface variety, it approaches the 
type much closer than any from sites farther to the Northeast. Burins present a similar situation 
in that no true ones are present, but some pieces esquillees with columnar fractures could have 
functioned as burins. The difference between the two is very great; however, and the two should 
not be regarded as synonymous.” 


THE RELATIONSHIP OF DEBERT 


TO WESTERN FLUTED POINT COMPLEXES ay 


“The major characteristics of the Palaeo-Indian Tradition were originally defined on the basis" We, 
of sites in Western North America (Wormington 1957: 2), but it is now apparent that many of th a 
criteria proposed in the definition cannot be extended to other areas where similar technological Pe 
assemblages occur. One of the major differences to be noted in this regard is the type of prey 
species that formed the basis of the economy in each area. In the West the emphasis on extinct __ 








between physiographic provinces and particular industries. Prufer (1960) was concerned with 
___ regional subdivisions and proposed five sub-areas based on a combination of physiographic and 
_ political boundaries. Of concern here are the Northeatern, the Great Lakes, and the Middle 
Atlantic sub-areas. The first sub-area includes the states of Maine, New Hampshire, Vermont, 
__.__ Massachusetts, Connecticut, Rhode Island, and New York, to which should be added the 
= Maritime Provinces of Canada — New Brunswick, Nova Scotia, and Prince Edward Island. In _ 
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___ view of the location of the Debert site and the previous lack of attention devoted to this area 
___ because of the scarcity of finds as one moved north, a more detailed examination of its 
‘ physiography and early cultural remains is in order.” 


m _ “At the time of the Debert occupation the intrusion of the Champlain Sea in the St. Lawrence 
_ Lowland made this area more peninsular than it is at present (figure 25). Through the central 
____ axis of the peninsula is a series of highland areas, which from southeast to northwest include the 
___ Adirondacks, the Green and the White Mountains, and the Shickshock Mountains. Where the 
“ northeastern terminus of the peninsula turns southward, another highland axis, somewhat lower 
j in elevation, runs through what is now Nova Scotia and incorporates a small oblique offshoot, the 
__ Cobequid Mountains, which cut north of the Debert site. The majority of point finds cluster 
______ within two lowland areas. The more westerly one in New York State and Vermont fell between 
__ the Appalachians and the Champlain Sea and includes the Davis, Reagen, and Potts sites. To the 
_____ east, between the Appalachians and the Nova Scotia highlands ran another area along coastal 
7 __ New England through to the Central Maritimes as far as what is now Prince Edward Island. This 
____ latter area includes the Bull Brook site in the south and Debert in the north, with a few scattered 
ah point finds between. The major connectors of the two areas were the Hudson and Mohawk River 
__ Systems. In the north, another connection may have been provided by the St. John River valley. 
Stray points are relatively frequent along the western side of the Hudson River (Ritchie 1965: 
Fig: 2), and Funk and Johnson (1964) have reported a quarry site in the area that has yielded a 
number of fluted points and other related tools.” 
“In terms of the settlement pattern, sites in both areas show a preference for elevated 
locations and a distributioa along major waterways. Ritchie, in his consideration of the early 
occupation of New York State, notes (1965: 7) that — 


‘Large, fertile valleys, their environs and the coastal plain supported the heaviest populations of 
_ food animals and the aboriginal men who fed upon them in later prehistoric end early times, and 
_ there is little doubt of a similar ecoJogical relationship in a still more remote »vast. This probably 
a best explains the absence or extreme scarcity of fluted points and subsequent cultural remains 

from large regions like the Adirondack and Catskill Mountains and the rugged, folded mountain 


1s ridge country separating New England from New York east of the Hudson-Champlain 
owland.’ 


“One notable difference between sites in the two areas is that both Debert and Bull Brook in 
the Atlantic Coastal Plain area represent much larger sites than those in the Champlain Sea 
region. Over 4,000 artifacts were recovered from each of the eastern sites, which is over ten 
times that reported for any of the western ones. Too much stress should not be placed on this 
difference, however, until it is clear that it is not the result of sampling factors. Both Debert and 
__ Bull Brook sites provided optimum conditions for recovery in terms of natural exposure of the 

cultural deposit.’’ 
ca “For the purpose of comparisons of lithic typology and technology between sites in the Nor- 
 theast, because of the paucity of many of the samples, a larger area than that described above 
has been included in Table 16. Since the Wells Creek Crater site in Tennessee lies on the boun- 
dary between the Northeast and the Southeast, it provides important data on technology not 

He eee pe scrip represent the Early and Middle Periods of the Fluted Point 
S ion in Western Nort! erica t i ier si i 
ee tee reseucd he Blackwater Draw and Lindenmeier sites respectively 
ny (As would be expected in a simple presence or absence comparison of traits, the highest 
degrees of similarity are found between the largest artifact samples — specifically from the 
- Debert, Bull Brook, and Lindenmeier sites. A much more satisfactory approach, were the date 
___ available, would be a quantitative comparison. Particular problems are encountered using the 
: - presence-absence approach in the evaluation of various proportions in all industries. Since 
a projectile points were compared in some detail in Chapter Four, they are not included in the 


____ tabulation. The primary concern here is with the non-projecti i i 
_ , -projectile point tool assemblage, which h 
iin the past received little attention.” : PS Seat 


“It will be noted in Table 16 that small bifacial knives are ubiqui i 
ce ; quitous, but their larger coun- 
” terparts (over 10 mm) are relatively rare. This may be due to the consideration discussed 

- Carlier that they were the first type to be reworked when material became scarce.” 


~— 
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mega-fauna in the early Period has been one of the primary factors in the definition of the 
tradition since Roberts first coined the term. In the Northeast, however, such fauna probably 
played an exceedingly minor role in the subsistence pattern of any Palaeo-Indian group.”” 


“Consequently, a distinction should be drawn between the reliance on species of extinct genera 


as opposed to those of surviving genera. This distinction is not just an academic one, since the — 


social habits of the animals and the techniques necessary to hunt them differed markedly from 
the Proboscideans to the smaller herd ungulates. In the West the shift, which is well marked 


between the Llano and Folsom Complex, has produced changes in settlement pattern, 


economics, and population density of the human predators. In the Northeast it now appears that 


modern genera and perhaps modern species such as the caribou (Rangifer caribou) formed the” 


basis of the economy.” 


“A further point of difference is that most Western sites, with the exception of Lindenmeier, 


are kill localities or very temporary encampments. The brevity of each occupation seems to 
have resulted in a lack of elaboration in the tool assemblage, with a stress on more generalized 
tool forms. Tools could not be cached at particular sites because of the constant change of site 
locations; determined by the megafauna, and only items of material culture that were easily 


transported were produced. An examination of the technological basis of both early and later - 


manifestations of the tradition indicates identical lithic working techniques, although the 
elaboration into a greater diversity of tool forms did not take place until some form of terri- 
torialism was established.”’ 

“This generalization on lithic technology can be extended to include the Northeastern Fluted 
Point Complexes as well. As more data becomes available, even the previously accepted 
distinctions between fluted point types in different periods and areas become blurred. Warnica 
(1966) states that recently discovered points at the Clovis sites are very close to those at the 
Shoop site. Witthoft thinks Bull Brook points are closer to Clovis than are Shoop, and still others 
think Bull Brook varieties are like Shoop but not like Clovis. Evidently all these statements must 
be re-examined. The single point on which agreement appears unanimous is that groundstriking 
nipples and eetails of point finishing still serve to divide early from later fluted points. A third, 
still later phase in which point forms vary markedly such as Cumberland, Dalton, and Quad, and 
in which basal thinning replaces full fluting, has yet to be adequately worked out for Eastern 
North America, but important regional studies are beginning to appear. (Williams and Stoltman 
1965; Rolingson and Schwartz 1966).’’ 

“It is within the Middle Period of the Tradition that Debert points appear to belong, in that 
early forms are retained but with the application of later fluting techniques. The closest overall 
relationships of Debert artifact types are unquestionably with those from the Bull Brook site and 
then with sites in the Enterline series. Fewest relationships are found with the Reagen site, 
which shows characteristics of the Late Period of the Fluted Point Tradition.” 

“Now that more radiocarbon dates are available for fluted point sites in the Northeast, a new 
assessment of their temporal position relative to those in the West must be made. Haynes (1964) 
has recently reviewed the dates for Western fluted point sites, in which he finds a range for the 
Llano Complex of approximately 500 years from slightly before 11,000 B.P. to slightly greater 
than 11,500 B.O. They include the Lehner site in southeastern Arizona with six dates averaging 
11,260+-350 B.P. (Damon et al. 1964: 100); the Dent site in Colorado at 11,200 B.P. (Haynes 1964: 
1408) ; the Clovis level at Blackwater Draw No. 1 at 11,170+-360 B.P. (Damon et al. 1964: 1410); 
and one less firm date from Ventana Cave, Arizona, at 11,300-+-1200 B.P. on voleanic debris. A 
date by the solid carbon method from the Naco site, a close neighbour of Lehner, of 9,250+-300 
B.P. is questioned (Haynes 1964: 1410).”’ 

“For the succeeding Folsom horizon of the fluted point tradition, five more dates are 
available. The Lindenmeier site produced a date on the Folsom level of 10,730+--135 B.P. (Walton 
et al. 1961: 58). In Wyoming a Folsom component at the Brewster site was dated at 10,375+-700 


B.P., and a comparable level at the Hell Gap site at 10,850+-550 B.P. (Trautman 1964: 278).. 


Plant remains in the Folsom level at Blackwater Draw provided an average date of 8420+~480 
B.P. (Damon et al. 1964: 100-101), and finally the Lubbock site returned a date of 9833+-350 B.P. 
On the basis of these dates, Haynes (1964: 1410) concludes — 


‘From the radiocarbon evidence it appears, if the Naco date is omitted, that the Folsom 
Complex, representing Bison hunters, has a relatively short time span of 1000 years between 


10,000 and 11,000 years ago, and the Llano Complex, representing Mammoth hunters, a span 
of 500 years between 11,000 and 11,500 years ago. The transition from Clovis Points to Folsom 
Points occurred during a very short period, there being few known examples that might be 


considered transitional.’ 


“The dates from the Debert site (Figure 26) and its similarities to the Bull Brook site suggest 
that both belong to a single Northeastern complex on generally the same time level as the 
Folsom Complex in the West. The status of the Enterline Industry has been previously placed in 
doubt to Prufer (1960; 446), and I have further reservations on the whole proposed blade-tool 
basis of the Industry. If the details can be worked out satisfactorily for the Shoop and Williamson 
sites, and if the status of a complex can be applied to the Enterline materials, I doubt that it 
should be equated with Debert and Bull Brook but will prove to be slightly earlier. The materials 
from the Reagen and Holcombe sites on the other hand strike me, on the basis of point shape and 
fluting details, to be somewhat later, particularly the former, than Debert-Bull Brook 
materials.”’ 


“Considering for the moment only the Middle Period of Fluted Point Tradition, the following 
relationships between Northeastern and Western representatives are to be noted. Fluted points 
share elaborate basal preparation for the removal of channel flakes including ground striking 
nipples that result in points with deep basal concavities. This latter trait reaches its ultimate 
development at Debert. However, though Folsom points undergo a reduction in size and are 
almost completely covered by flute scars on both faces, Northeastern points retain the larger 
forms, and flute scars proportionally are smaller. Surface flaking, as well as fluting, appears to 
be better controlled on Folsom points than on their Northeastern counterparts. The rest of the 
tool assemblage is very similar between the two areas, as can be seen in Table 16, but each has 
several specific unique forms. In the case of Folsom it is the chisel-graver, and for Bull Brook- 


Debert it is the fluted drill.’’ 


“Turning to economic and settlement patterns, both later fluted point developments show the 
existence of large encampments, which reflect prolonged seasonal occupations as well as suc- 
eessive visits to the same site. For the Folsom Complex the major prey was the bison while in the 
Northeast the same emphasis appears to have been directed toward the caribou. In the range of 
specific tool types and technological practices the ties are particularly close. This is probably 
due to the fact that occupations were prolonged at particular localities and that the more useful 
raw materials supplied by the herd animals, as opposed to the true megafuna, were processed 
into a broad range of material culture.”’ 


“On the basis of the marked similarities throughout the Palaeo-Indian Tradition, Cotter (1954: 
64-66) proposed the application of the area cotradition concept to this development. However, 
even if the scope is limited to the Fluted Point Tradition, serious differences are encountered 
with the concept as defined by Bennett (1948) and interpreted by Rouse (1954: 221). In particular, 
the boundaries of the area changed considerably through time, in response to the fluctuations of 
the continental ice margins, and once past the initial diffusion stage each regional expression 
continued to diverge with fewer crossties as time progressed. Similar developments from a 
common base appear to be more in accord with the data than does the concept of successive 
horizon phenomena. In short, the application of a rather specific concept such as that of the area 





~ CHAPTER II — The Anthropological Factor 








NOVA SCOTIA MICMAC TRIBAL IDENTITY, 
TERRITORIES AND AFFILIATIONS 


The archaeological evidence in relation to the Micmacs of Nova Scotia clearly shows their 
____ Presence as a separate identity. The name Micmac is a name used today to describe the 
___aboriginees of Nova Scotia; this name has a long and in itself a meaningful history. 
ze “The Micmac are the Souriquois of the Jesuit Relations, and the Gaspesians of LeClereq. The 

old name for the tribe, used now by the Micmac, is El’nu, “People,” although they commonly 
refer to themselves as Mikmok. Rand in his Dictionary gave Ulnoo as the term for Indian, but 
said its original meaning signified man as distinguished from all other animals or objects; he 
stated that Megumawaach was the Micmac designation for themselves .. .”” 

___“Miemac, by a process we cannot fully trace, is derived from Miscou. Early in the seventeenth 
century, Miscou, an island at the southern end of the Baie des Chaleurs where it opens into the 
Gulf of St. Lawrence, was a central point for fish and trade.” 

(THE MICMAC INDIANS OF EASTERN CANADA — Wallis & Wallis, 1955) 


Professor Hoffman, in his Revised Copy, MICMAC, 1976, writes: 

“When the French first attempted to colonize Nova Scotia, they found the country inhabited by 
a tribe of Indians whom they designated as the “Souriquois,’’ meaning “Mouse People’’ in 
French. In later times . . . . the resident Indians are referred to as the “Micmac.” The question 
arises, of course, as to the relationship of the Souriquois to the Micmac.” 

“Fortunately this question can be resolved by comparing the relatively long Souriquois word- 
list contained in Lescarbot’s Histoire de la Nouvelle France (1914, pp. 117-120) with later 
vocabulary lists from the Micmac. Such comparison establishes beyond a doubt that the 
Souriquois were the ancestors of the modern Micmac Indians, who still live in the same area (see 
Ganong, in Lescarbot, 1914, pp. 120-124, fn.). At the time of Champlain and Lescarbot, the 
Souriquois or Micmac seem to have been occupying all of Nova Scotia and Prince Edward 
Island, and most of New Brunswick north and east of St. John River as well as the southern 
‘section of the Gaspe Peninsula . . .” 

“The Micmac language is a member of the Algonquian family of languages occupying most of 
_ the northeastern sections of North America — e.g., the Labrador Peninsula (Canada east of 
Hudson Bay), New England and the Maritime Provinces, and the Atlantic coastal area from 

__ New York to North Carolina — but also the Great Lakes — Middle West region and, in recent 
; times, part of the Central Plains. Within this large grouping Micmac’s more specific affiliations 
____ lie with the so-called Eastern Algonquian languages, comprising all.those Algonquian languages 
, east of the St. Lawrence River, the Adirondacks, and the Appalachians — from the Micmac in 
. the north to the Pamticough in the south . . . . this latter group displays linguistic features which 
f distinguishes it from the western or “Central Algonquian” languages. Its components derive 
_ from a common ancestral language termed Proto-Eastern Algonquian, which in turn derives 
rs from Proto-Algonquian, the parent of all the Algonquian languages. All the Algonquian 
‘ languages are clearly, but more distantly, related to two languages in northwestern California — 
es, Wiyot and Yurok (the so-called “‘Ritwan” group) — and with these form the ‘‘Algic” super- 
family of languages, defiving from Proto-Algic (see Fig. 5. Also Goddard 1967a; 1967b, pp. 76-80, 
esp. section 4.5 1976; Haas, 1958a; Teeter, 1965, pp. 224-225; 1967). Algonquian also shows af- 
filiations in other directions, particularly with Gulf (Muskogean, Natchez, Tunica, Chitimacha, 
Atakapa) (Haas, 1958b), and possibly with Caddaon (Gursky, 1965). The implications of these 

__ Felationships have only begun to be explored (Teeter, 1967, p. 4) .... home of the original 
a Algonquian people before their general dispersal or expansion some three thousand years ago 
cca ‘ding to glottochronological data. Such a reconstruction depends, first of all, upon iden- 

____ tifying those floral and faunal terms of the proto-language that have survived in the modern (or 
cs recent) languages, and second, determining the distribution of the indicated species for the time 


period under consideration (1,000 B.C.). As can be expected, certain difficulti 
bapa ny pected, certain difficulties need to be taken 


re. “The method of using natural history terms in this type of study involves a number of 
£ difficulties which may lead to error. The original distributions of individual species before 

- the disturbing forces of civilization altered them must be determined. Forests have been 
destroyed, dams built, and streams polluted. The numbers and ranges of some species have 





____ deliberately or by accident into lakes and streams where they were not native. Slow climatic _ 
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co-tradition requires too many modifications, with the result that the meaning of the relationship 
between different areas through time in the Fluted Point Tradition is better explained by a 
simple diffusion sphere in which regional boundaries were poorly established and selected ideas 
were spread piecemeal between groups that were undergoing similar regional adaptations.”’ 


SUMMARY AND CONCLUSIONS 


“In assessing the contribution of the Debert site to the early prehistoric picture in the Nor- 
theast, the following points were noted. The material culture of the occupants of the site, judging 
from the lithic remains, was remarkably well developed and was capable of sustaining a size- 
able population in a seasonally harsh environment. Suggestions of territorialism are to be found 
in the lithic materials used and in the distinctive point style at the site. Cooperative hunting 
practices are indicated by the community pattern of the occupation and argue for a social and 
economic pattern similar to modern northern hunting bands. Faunal evidence is indirect, but ; 
zoogeographical and palaeo-environmental studies appear to favour the woodland caribou.” bat 

“Although the Debert site now provides the earliest firm dates for an occupation in the Nor- 
theast, at 10,600 B.P., its peripheral geographical position indicates that evidence of similar — _ 
groups can be expected elsewhere in the area at the same or earlier dates, depending on local 
galcial or periglacial conditions.”’ 


“In relation to the broader Fluted Point Tradition, three periods of development are 
suggested, Early, Middle, and Late. The Early Period has its clearest manifestation west of the 
Mississippi River in the Llano Complex, and the Late Period sees the majority of finds east of 
this boundary. The Middle Period is clearly represented in both areas, and all manifestations 
share a broad variety of tool types and witness a common shift to new faunal resources. 
Cooperative hunting techniques with larger populations are further indicated. Specific dif- 
ferences between regions during this period are also to be noted in terms of point styles, a few 
minority specialized tool forms, and the particular animal species hunted. The hint of 
regionalism in the cultures of this period appears to indicate convergent developments in situs 
from a common base rather than the successive spread of new groups out of a nuclear area. 
Consequently, the same phases appear in all areas to greater or lesser degrees, but specific . 
crossties diminish through time.”’ 
(REFERENCE TO DEBERT DIG) : 
(P.A.N.S. GN2. C21. A4 No. 16) : ‘ial 


Thus, from archaeological sites in Nova Scotia, we submit that early ancestral 
Micmacs used and occupied the whole of Nova Scotia to maintain a way of 

life. That way of life supported Social, Economic, Political and Cultural systems £ < 
that were dependent on the traditional use and occupancy of what is now ak 
Nova Scotia. : te 





been reduced by persistent hunting and fishing. Many kinds of fish have been introduced 





changes have made alterations in the ranges of some species, such as the more northern and 
eastern extensions of the Moose in the Laborador Peninsula and a corresponding advance 
northward in Ontario, even since the arrival of the Europeans. A large number of sources 
have been consulted in preparing the accompanying maps which attempt to portray the ; 
approximate original ranges of the various species with which I shall deal. In some instances — io 
my own observations have aided. It is to be hoped, therefore, that these maps are reasonably — a 
accurate.’ sore, Sere 


‘For convenience, the linguistic terms for the fauna and flora will be treated separately in the = : 
following groups: Birds, mammals, fish and trees. Only the species having linguistic terms ; 
that can be reconstructed as Proto-Algonquian and that have cognates in both the | 
geographically determined eastern and central Algonquian languages will be considered. In : 
the past, Algonquianists, with the exception of James H. Trumbull in the nineteenth century, ee 
have been quite remiss about making accurate species identifications for linguistic terms _— 
dealing with natural history. Semantic changes are not unusual, especially following the —- 
migration of a speech community, for in such cases an old linguistic term is often applied to a 

similar but different species not previously known to the speakers of the language.’ 


‘For obvious reasons, orithological terms are of the least value to this inquiry. Most birds — 
migrate seasonally, often being driven by storms or the quest for food to localities in which 

they are only incidental. Furthermore, most species of birds given here have an extensive 
geographical range. On the other hand, trees are fixed, and their range is governed by 

climate, soil, and moisture. Although there has been some warming and amelioration of the 

climate in the Northern Hemisphere in this century, there is reason to believe that the 4 
distributions or arboreal species have remained essentially constant during the past 
millennium. Fish are also limited to their environment of the streams and lakes in which they 
are native. Therefore, the terms for fish and trees have greater merit in this study... .” 
(SIEBERT, 1967, pp. 13-14). 


“On the basis of some fifty-three natural history terms (eighteen for birds, nineteen for mam- 
mals, four for fish and twelve for trees), Siebert has reconstructed the home-area of the Proto- 
Algonquian speaking peoples to be that shown in Fig. 6. By the time of the European rediscovery 
of the Americas around 1500 A.D., the Algonquians had undergone tremendous expansion (Fig. 
7). Their distribution by 1800 A.D. is shown in Fig. 8.”” 

“Tn the Recent or Late Historic Period of the Maritimes — New England region, Micmac 
constitutes a distinct language, sharing this region with Malecite-Passamoquoddy (Malecite and 
Passamaquoddy constituting dialects of an unnamed language), and with Abnaki, which hastwo 
dialects — Penobscot or Eastern Abnaki, and St. Francis or Western Abnaki (Siebert, 1967,p.40, 
fn. 2; Teeter, 1967, p. 5, fn. 13). To the south only fragments of Natick (Massachusett) — Narrag- 
ansett remained.” 

“At the time of Champlain and Lescarbot, however, the situation was somewhat different — 
the Souriquois or Micmac being bordered to the southwest by a large group known to the French 
as the Etechemin (referred to as the Etchemin in some recent literature), and these in turn were 
bordered to their south by another large group known as the Armoushiquois (probably to be 
rendered Almouchiquois and derived from the Micmac ALMOSIKWE, probably meaning ‘Small 
Dog People’). All sources point to the fact that these people included the Pennacook, the 
Massachusett, and the Wampanoag of later times, and that a constant state of war existed 
between these Almouchiquois and the Micmac and their allies (Biard, 1611; in JR., Vol. 2, p. 69; 
1618; in JR., Vol. 2, pp. 2-5 — 207; Champlain, 1613; in 1922, p. 321; 1632; in 1986, pp. 43-45; 
Lescarbot, 1610; in JR., Vol. 1, pp. 71-73; 1618a; in 1914, p. 114; Smith, 1616; in 1884, pp. 717, 720, 
732). The Anonymous-English account dating from around 1610 places the boundary between the 
Etechemin and the Almouchiquois at the Piscataqua River. Biard, writing in 1612, after the 
Etechemin had been decimated by plague, places the boundary at the Kennebec River (Biard; — 
in JR., Vol. 2, p. 69).” , 

“Micmac legends also tell us that formerly they had been bordered-on the west by the 
Kwedech, while the historical records document their contacts with the Monagnais north of the 
St. Lawrence, as well as their wars with the Papinachois, Betsiamites, and the enigmatic 
Esquimeaux, also to the north (Crevel and Crevel, 1970, pp. 25-26, 31, 41-46). We need to consider, 
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irs all, the problem of the Etechemin.”’ 
irene tothe early sources (¢.@., Biard, 1611; in JR., Vol. 2, P. 69, Biard, 1618; in JR., Vol. 
2, pp. 205-207; Lescarbot, 1610; in JR., Vol. 1, pp. 71-73; and Champlain, 1613; in 1922, pp. 297, 299, 
925), the Souriquois were bordered on the south by the tribe known as the Etechemin, a large and 
powerful group extending from the St. John River to Casco Bay in the present State of Maine. 
Considerably more information derives from the English accounts of Rosier, Gorges, and the 
Anonymous-English document of about 1610, published by Samuel Purchas in 1625, and 
recovered among Richard Hakluyt’s papers. Here we learn that the country of the Etechemins 
was known as Mawooshen, and their principal chief had been Bashabes: 


“THE DESCRIPTION OF THE COUNTREY OF MAWOOSHEN, DISCOUERED BY 
ad THE ENGLISH, IN THE YEERE 1602.3.4.5.6.7.8 AND 9,” 


This description 
of Mawooshen I had 
amongst M. Hakluyty’s 


‘Mawooshen is a countrey lying to the north and east of Virginia, 
betweene the degrees of 43. and 45. It is fortie leagues broad, and 
fiftie in length, lying in breadth east and west, and in length 
north and south. It is bordered on the east side with a countrey, 
the people whereof they call Tarrantines: on the west with 
Epistoman, on the north with a great wood called Senaglecoune, 
and on the south with the Mayne Ocean Sea, and many ilands.”’ 


eee 


Tarrantines are said to be 
the same with 
the Souriquois. 


‘In Mawooshen it seemth there are nine rivers, whereof the first Quibiquesson River. 
to the east is called Quibiquesson; on which there is one towne, 
wherein dwell two Sagamos or Lords; the one called Asticon, 


and the other Abermot.” 


Asticon Sagamo 


‘In this towne are fiftie houses, and 150. men. The name of which 
town is Precante; this river runneth farre vp into the Mayne, at 
the head thereof there is a lake of great length and breadth; it is 
at the fall into the sea tenne fathoms deepe, and halfe a mile 


A great Lake. 


over.’ ne 


é ‘The next is Pemaquid, a goodly river and very commodious all 
things considered, it is ten fathoms water at the entrance, and 


Pemaquid river 


P . fortie miles vp there are two fathoms and a halfe at low water; it 
4 is halfe a mile broad, andrunneth into the landnorth many daies_ A great Lake 
; journey: where there is a Great Lake of 18. leagues long and 
x foure broad. In this lake are seuen great ilands: toward the 


farthest end there falleh in a fiuer, which they call Acacon- Anadabis 
stomed; where they passe with their boates thirtie daies journey 


* vp, and from thence they goe over land twenty daies journey 


me more, and then come to another river, where they havea trade Three townes 
~~ with Anadabis or Anadabyon, with whom the Frenchmen have 

ie had commerce for a long time. Neere to the north of thisriverof Bashabes 
Pemaquid are three townes: the first is Upsegon, where 

a Bashabes their chief lord doth dwell. 


(PURCHAS, 1625, Vol. 4, pp. 1873-1874) 














= “The river Quibiquesson may be either the Passamaquaddy (Latitude 45 degrees), or Union 
ie River Bay (Lat. 44 degrees 30’). The Anonymous-Velasco Map of about 1610-1611, derived from 
___ English, French, and other sources, shows the Passamaquoddy as the ‘‘R de Eschemanis.” 

However, the Anonymous-English account places the Quibiquesson River only ‘‘foure dayes 
a _; journey” from the mouth of the Pemaquid, which, since each “‘dayes journey” apparently 
Tepresents a distance unit of only five miles, would put us only 20 miles up the coast from the 
_~ Penobscot, at Union River Bay. The Pemaquid is identifiable as the Penobscot, and is also 
__ referred to as the “R de Pentagouet”’ or ‘“‘Norumbiga”’ by the French. Champlain tells us that 
___ when he visited the Penobscot, 


i al *... The Indians, who had conducted me to the Falls of Norumbega River . . . . had gone to 
_ inform Bessabez their Chief, and other Indians....’ 


and states in another passage that: 
an fue The tribe of Indians at Kennebec is called Etechemins, like those of Norumbega....’ 
___. (CHAMPLAIN, 1613; 1922, pp. 293-294, 297). ; 


“According to the anonymous account, the Shawakotoc River (Chouakoet according to 
_Lescarbot) formed the southern boundary of Mawooshen. This was probably the Piscataqua 

River in 43 degrees Latitude (Anonymous-English, in Purchas, 1625, Vol. 4, p. 1975; Lescarbot, 
1617; 1911; p. 276).” 

___ “Opinions have varied greatly as to the affiliations of this group — some authors considering 
__ them as identical with the Banaki, or with the Penobscot, or with the Malecite, or as being ‘an 
unknown group,’ Of these speculations, the latter hits closest to the mark; all, however, suffer 
from the fault of largely ignoring the only body of information capable of resolving the problem. 
This information consists of two fragmentary Etechemin vocabularies dating from the very 


ry TABLE II: LESCARBOT'S NUMBER LIST 


FOR SOURIQUOIS AND ETECHEMIN, WITH CORRECTIONS 





_ Souriquois 
Word Order 






Etechemin 


Correct 
Word Order* 





Lescarbot's 
Word Order 













ed 
Negout 1. Bechkon 1. Bechkon 
oe 2. Tabo 2. Nich 2. Nich 
3s. ‘Chicht 3. Nach 3. Nach 
4. Neou / oat LAW 4. Iau 
5. Nan 5. Prenchk 5. Prenchk 
6. Kamachin 6. Chachit 6. Coutachit 
7. Eroeguenik 7. Coutachit 7. Erouiguen 
8. Megumorchin 8. Erouiguen 8. Chachit 
9. Echkonadek 9. Pechcoquem 9. Pechcoquem 
10. Metren 10. Peiock 10. Peiock 





_ *Personal Communication from Ives Goddard 


beginning of the 17th century. The first is to be found in Lescarbot’s Histoire de la Nouvelle 
France, and consists of the numbers from one to ten (Lescarbot, 1914, p. 114). The second is to be 
found only in Purchas’ version of the Rosier account of George Waymouth’s voyage to the 

(Purchas, 1625, Vol. 4, pp. 1659-1667). This vocabulary seems to have been 


papers. Climate and quantitie. 


collected from the group of Indians whose chief was known as ‘‘Bashabe” or ‘“‘Bashabez,” and 
this chief was once head of the Etechemin, as we have seen. We can therefore reasonably con- 
clude that Rosier’s list derives from an Etechemin group; and may take it, along with Lescar- 
bot’s list (which is specifically labeled) as being representative of the language spoken by the 
Etechemin Indians. The question which then arises is — how is this language related to the other 
known languages of the Maritime Peninsula?” 

“The difficulties here are considerable. The easiest to overcome is the fact that both the 
English and the French recorded the Algonquian (1) as an “‘r’’ and that the French “ou’”’ 
represents the Algonquian (w). A more serious problem is presented by the small size of the 
vocabulary available for comparison — ten numbers from Lescarbot, and 83 nouns from Rosier 
(not all of which can be used). These two lists do not overlap; therefore, one cannot be checked 
against the other. Another problem stems from the fact that a number of Lescarbot’s Etechemin 
numbers have been printed in incorrect order (see Table II), It may also be noted that 
Lescarbot’s Souriquois numbers seem to be Malecite, while his Souriquois nouns in his loner list 
(Lescarbot, 1914, pp. 117-120) are unmistakably Micmac (personal communication from Ives 
Goddard). It is possible that the French of this time lumped the Malecite and the Miemac 
together under the term ‘Ourriquois.’ ”’ 


“Taking these problems into consideration, and comparing the Etechemin terms with those 
from recent or modern New England-Maritime groups, it is apparent that Etechemin differs in 
some degree from all of these other groups. What this means, however, has been, and is, open to 
differing interpretations. Some authors, such as Mechling (1958, p. 3), ignored the evidence of 
the vocabularies and assumed, a priori, that the Etechemin were the Malecites. Other authors, 
such as Ganong (in Lescarbot, 1914, p. 115, fn.) have assumed that the Etechemin numbers 
differing from modern Indian words resulted either from the use of words from various other 
New England groups, collected by earlier explorers, or represented some ‘misunderstanding.’ ”” 

“Recent linguistic comparison and analysis of the Etechemin list with those from neigh- 
bouring tribal groups (see Table III, for example), enables us to state the Etechemin problem 
somewhat more precisely. Lescarbot’s Etechemin numbers seem to indicate that Etechemin 
was a distinct language, previously recognized. Rosier’s list indicates, however, that Etechemin 
is related to Eastern Abnaki — represented in our recent vocabularies by Father Sebastien 
Rales’ Kennebec list and by Penobscot (St. Francis Abnaki is West Abnaki) (Personal com- 
munication from Ives).” 


‘,.. that the war had consumed the Bashaba, and the most of the Great Sagamores, with 
such men of action as followed them, and those that remained were sore afflicted with the 
plague, for that the country was in a manner left void of inhabitants... .’ 

GORGES, 1658; 1890, p. 19) 


Later, describing the country of Mawooshen, Gorges states: 
*....as for their Civil Government, that part of the country we first seated in, seemed to be 
Monarchial, by the name and title of a Bashaba. His extent was large, and had under him 
many great subjects; such as were auxiliary with them to the war, some fifteen hundred 
bowmen, some more, others less; these they called Sagamores. This Bashaba had many 
enemies, especially those to the east and northeast, whom they called Tarentines; those to 
the west and southwest were called Sockigones. But the Tarentines were counted a more 
warlike and hardy people, and had indeed the best opportunity to make-their attempts upon 
on them, by reason of the conveniency and opportunity of the rivers and sea, which afforded 7 
passage into the Bashaba’s country, which was called Moasham; and that part of the 
country which lay between the Sockhigones’ country and Moasham was called Apistama. 
The Massachisons Bashaba were sometimes friends and sometimes enemies, as it fell out; 
but the Bashaba and his people seemed to be of some eminence above the rest in all that part % 
of the continent; his own chief abode was not far from Pemaquid. But the war growing more Pe 
and more violent between the Bashabes and the Tarentines, who (as it seemed) presumed _ 
upon the hopes they had to be favored of the French that were seated in Canada, their n xt z 
neighbors, the Tarentines surprised the Bashaba, and slew him and all his people near about 
him, carrying away his women and such other matters as they thought of value. After 1% py) 
death the public business running to confusion for want of a head, the rest of his Great 
Sagamores fell at variance among themselves, spoiled and destroyed each other's peopleand = 
provision, and famine took hold of many; which was seconded by a great and general plague, _ 
which so violently reigned for three years together, that ina manner the greater part ofthe 
land was left desert, without any to disturb or oppose our free and peaceable possession 
thereof... .’ 
(GORGES, 1658; 1890, pp. 74-77). 


“ 


“The term ‘Etechemin’ continued to be used by the French for many years after this plague, 
however (see Figs. 3 and 4). The Jesuit Relations, in fact, tell us that the Etechemin language 
contained a number of dialects and resembled ‘Abnaki,’ and that the Etechemins were allied 
with the Abnaki against the English (J.R., Vol. 60, pp. 263, 265). 

“Like the Etechemin to the north, the coastal tribes of New England were ravaged by a series 
of epidemics introduced by European fishermen sometime between 1607 and 1617, and large 
sections of the coast were completely depopulated. According to Morton (1838, Vol. 2, pp. 18-19), 
who gives us the most complete account of this event: 


‘it fortuned some few yeares before the English came to inhabit at New Plimouth in New 
England; that upon some distast given in the Massachusetts Bay, by Frenchmen, then 
trading there with the natives for beavers, they set upon the men, at such advantage, that 
they killed manie of them burned their shipp then riding at anchor by an island there, now 
called Paddocks Island in memory of Leonard Paddock that landed there (where many wilde 
Anckies haunted that time which hee thought had been tame), distributing them into 5. 
Sachems which were lords of the severall territories adjoyning, they did keepe them so longe 
as they lived, onely to sport themselves at them, and made these five Frenchmen fetch them 
wood and water, which is the generall work they require of a servant, one of these five men 
out livinge the rest had learned so much of their language, as to rebuke them for their bloody 
deede, saying that God would be angry with them for it; and that Hee would in His 
displeasure would destroy them; but the salvages (it seems boasting of their strength), 
replyed and say’d, that they were so many, that God could not kill them.’ 


‘But contrary wise in short time after, the hand of God fell heavily upon them, with such a 
mortall stroake, that they died on heapes, as they lay in their houses and the living; that wer 
able to shift for themselves would runne away, & let them dy, and let there carkases ly above 
the ground without burial. For in a place where many inhabited, there hath been but one left a 
live, to tell what became of the rest, the livinge being (as it seemes) not able to bury the dead, 
they were left for crowes, kites, and vermin to pray upon. And the bones and skulls upon the 
severall places of their habitations, made such a spectacle that as I travelled inthat forest, 
nere the Massachusetts, it seemed to mee a new found Golgatha....’ 


“This story of decimation is confirmed in several other sources, such as Higginson (1806, Vol. 
1, p. 122), who tells us that: 


‘Their subjects above twelve years since were swept away by a great and grievious plague 
that was amongst them, so that there are verie few left to inhabit the country,’ 


“Since Higginson wrote in 1629, this would date the plague at 1617. Of even greater interest to 
us, however, is the account deriving from Captain Thomas Dermer’s visit to Monhegan (slightly 
up the coast from the mouth of the Kennebec) in 1619, in which he states that he: . 


‘he found some antient plantations not long since populous, now utterly void.’ 


In other places he found ‘remnants, but not free from sicknesse’ (Thornton, 1857, p. 163.) From 


‘these and other references (such as Winslow, in Smith, 1884, pp. 747, 754), we may conclude that 


plague was general along the entire eastern New England coast between 1606 and 1618, and that 
the Massachusett (or Almouchiquois) and Etechemin tribes were largely exterminated by it. In 
Lescarbot’s time the Tarentines or Micmac (See Siebert, 1941, p. 278) were separated from New 


a, . m4 aa be orniar . oye 8 _ a 
Ragland tribes by the Erecheminy after 1617 this barrier oF butter salhe not seem to have been 
present, for Mourt tells as in his Relation or Journal... 1832, p.97) that; 


‘The Sachin, or governour of this place (the Plymouth area), is called OBBATINEWAT, and 
though he live in the bottom of the Massachuset Bay, yet he is under MASSASOYT. He used 
us very kindly, he told us, he durst not then remain in any settled place, for fear of the 


Tarentines ... .’ 


me Etechemin appears in use after 1617, considerable confusion is present 

Re raits epctivation, and we have no sure evidence that it is bein applied to the direct 
s of the pre-1607 Etechemins,”’ : 

awe abn distribution as we reconstruct it for the early historical period (i.e., pre-17th 
century) for the New England region is shown in figure 5a, while that for the following century 
appears in figure 5b. Because of the great decimation of population which took place in the early 
historical period, and because of the extensive changes in the tribal boundaries from these two 
centuries. Unfortunately, most maps of tribal distributions for this area attempt to do this very 
thing, and many misconceptions have arisen as the result of this combination of non-comparable 


materials.” 


THE MICMAC AND 
THE ST. LAWRENCE IROQUOIS 


“One important question still remains to be discussed with respect to the early neighbours of 
the Micmac. The early historical sources frequently mention legends describing wars between 
the Miemacs and the ‘Iroquois.’ LeClereq, for example, cites the story of an Indian woman who, 


‘Falsely alarmed, in common with the other Indians with whom she was encamped, and 
believing that the Iroquois had invaded the country in order to ravage for a third time the 
Gaspesian Nation, she embarked with very much haste in her birch eanoe, in order to cross 
the river, and, having abandoned it to the will of the current, she lost herself purposely in the 
woods in order to escape the fury of her enemies... .’ 

(LECLERCQ, 1910, p. 150). 
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ek Fig. 9 
_ Fig. 9. Tribal distributions in the Maritime Peninsula region before 1600 (Fig. 9a), and in 1700 
(fig. 9b). Ruling indicates Iroquois languages, and stippling Algonquian languages; in the latter 

category Square dots designate undifferentiated northernAlgonquian dialects and languages. 
ig Areas settled by the English are shown in solid black; those inhabited by the French by black 
dots. KWEDECH occupation of the northern St. Lawrence shore has been carried only to the 


rs guenay, but may have extended farther east. 
a i ‘ 
: “In the more recent ethnographic accounts we find similar tales; one very common one tells of 
a Micmac maiden (or, in another version, two Malecite women) who was captured by a war 
party of Iroquois traveling down the St. John River to make war on the people living at its mouth, 
im and was forced to act as a guide. In this capacity the maiden (or two women) saved her people by 
liberately leading the party over the Grand Falls of the St. John (Rand, 1894, p. 344). In his 
Histoire de Madawaska, Albert (1920, pp. 12-15) gives us a similar tale, and identifies the in- 
_ vaders as ‘Mohawks.’ We cannot ignore the persistent belief of the Micmac and Malecite that 
a these ancient enemies were Iroquois, but for a number of reasons it is most unlikely that they 
__ were members of the tribe known in recent times as the Mohawks. The key to the problem is the 
: . Material presented by Rand and by Cartier.” 
? Rand’s The Legend of the Micmac contains many legends of Micmac conflict with the 


; yet alg which form a more or less coraplete history in two versions. In abstract these are as 
a 


ts a ancient times the Kwedeches and the Micmacs inhabited the same country, on terms of 
‘ ndship and amity. But in time a quarrel arose; twoboys, sons of respective chieftains, 
‘s pete We Pr one killed the other. This was the beginning of a long series of conflicts, in 
Y which the I liemacs, being the more numerous, were usually victorious.” | * ' 
fee Pa hy Le 4 ‘ Reyer mw f it ; 

i “2s 1 nm yt ie dei) i : 
3 During those wars a celebrated chief arose among the Micmacs whose name was Ulgimoo, 

~.; 


(First Version) 
ra 


Ze 
¥ 
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of whom any strange things are related, He drove the Kwedeches out of the region on the 
south side of the Bay of Fundy, they having been compelled to cross the bay in their Night 
from the enemy; and he urged them on farther and farther towards the north, finally driving 
them up to Montreal.’ 


‘The Kwedeches have retired to Goesomaligeg (Fort Cumberland or Beausejour,) and from 
there to Tantama or Tatamalg (Sackville, at the northern tip of Cumberland Basin), before 
their enemies, and thence on beyond Petgotgoiag or Petitcodiac River, Ulgimoo built a 
mound and fortification at the place now called Salisbury, on the Petitcodiac River. The 
mound still remains.’ 


‘Ulgimoo lived to be a hundred and three years old; having died twice, and having come to 
life after having been dead all winter. He was a great magician, and shortly before he died for 
the last time defeated singlehanded a Swedech war party of several hundred men.’ 


(Second Version) 
‘On the two opposite banks of the Restigouche, near its mouth, were two towns, — one 
inhabited by Miemacs, and the other by the Kwedeches. They were at peace with each other, 
and frequently attended each other’s festivals.’ 


‘On one occasion the Micmacs had attended a festival of the Kwedeches; and while the 
children were engaged in some sort of game, a child of the Micmac party was killed. Nothing, 
however, was said about it at the time, and it was passed over as an accident. Not long af- 
terwards, the Kwedeches were invited to a feast by the Micmacs, and while they were 
playing TOOAADIJIK the Micmac boys took the occasion to kill two members of the other 
side. Nothing was said of the matter, however, and it was passed over as an accident; but the 
young folk laid it up in their hearts, and awaited an opportunity for revenge.’ 


‘Spring came, and it was time for the annual salmon run. This year it was the turn of the 
Micmacs to exploit the first and best fishing ground, which was a considerable distance up 
the river. Fifty of the younger men therefore left, and prepared for their task. After they had 
gone the son of the Kwedech chief determined to exact vengeance on them. Collecting a band 


of warrior without the knowledge of his father or of the old men, he went upstream by landto — 


ambush the fishing party.’ 


‘At this time the Micmaes were spearing salmon by torchlight. Afterwards they came ashore 
and began preparing the fish for their suppers, to the accompaniment of much joking and 
laughing. Suddenly a shower of arrows came at them from all sides, and allof them were 
killed except one old man named Tunel who was a Powow or Shaman. Although he had 

great supernatural power he had been surprised; otherwise he would not have been hurt. As 
it was, he was struck in the side by an arrow, and just managed to run to the river and plunge 
in. There he hid among the boulders on the river bottom, and since his magic power had 
returned, could stay there as long as he wanted. The Kwedeches hunted for him a long time, 
and eventually found where he was hiding, but they could not reach him with their spears. 
The next day he managed to elude them, and passed down the river to his village.’ 


‘When the Micmacs learned of the massacre a meeting was held with the Kwedeches, and the 
demand was made that they retire from the place within three days or try the fortunes of 
war. Since the Micmac were much the stronger, the Kwedeches decided to withdraw, and 
immediately began preparations. Before they left, the chief of the Micmac made a farewell 
visit to the chief of the other tribe. ‘We will continue to be friends,” he said. “You will once in 
a while think of the place you have left; and when there comes over mea lonely longing to see 
your face again, I will make you a visit; and when you wish it, you can come down and see 
us.” (I.E., this is a declaration of war in ironic polite speech). The whole village now 
departed, and went up by easy stages to Canada, travelling onward till winter, though with 


long intervals of rest. They halted for the winter on the borders of a large lake. There a 


Micmac war party caught up with them, and in the ensuing battle most of the Kwedech 
warriors were killed.’ 


‘Thirty or forty years later, when the children of the Kwedeches had grown up into men and 


warriors, an attempt was made to avenge their defeat. A war party therefore left for the _ 


Micmac country in the winter, but at the Restigouche River it encountered a very old and 
powerful Micmac magician, who killed so many of them before Surrendering that they 
decided to return home. The Kwedeches tried to torture their prisoner, but his power was too 
much for them and they finally had to release him.’ 


‘About a year later the Micmac magician or Shaman decided to lead a war party against the 
Kwedeches. He therefore went to the chief and told him that he was filled with a great longing 
to visit his friends who had treated him so kindly during his captivity among them. The 
Council was immediately summoned, and the modest request of the Shaman stated and 
debated. “Our comrad,”’ saidthe chief, “‘hankers for a visit to his friends.” They decided to 
gratify him. ‘‘How many men do you wish to accompany you?” they asked. ‘‘About thirty or 
forty,”’ he replied. The request was soon filled, and the war party began its journey to the 
Kwedech country. They took their canoes, and moved on at leisure, — going around by the 
open sea, and entering the St. Lawrence and thus proceeding up into Canada. The party 
stopped occasionally on their way to supply themselves with food by hunting. As they ap- 
proached the enemy’s country, they moved cautiously, and encamped for the last night on a 
high hill that overlooked the Kwedech village, which was located on a stream bottom just 
around a sudden bend in the river. From the noise in the village they ascertained that a war 
party had just returned from a successful attack on their tribe. Overcome with rage, the old 
Shaman rushed into the ceremony, seized the scalps that were being danced over and 
escaped. Recovering from their surprise, the Kwedeches seized their arms and prepared for 
battle. The following morning the battle was joined and the Kwedeches were defeated, but 
. the Micmac returned home sadly diminished in numbers.’ 


‘A long time later, the Kwedech again attempted to avenge their losses. One of their great 
war chiefs, known to the Micmac as Wohooweh, gathered together a party of some fifty 
warriors, who travelled by canoe to attack the inhabitants of the Miramachi region. Near 
Tabusintac, however, they were surprised by the Micmac chief, Mejelabegadasich, who 
invited them toa formal trial of arms with his warriors, an invitation which they could not 
refuse. A duel between the two chiefs opened the trial, and the Kwedech chief was killed; the 
remaining Kwedech warriors fought bravely for a while against great odds, but finally 
surrendered and made the peace which brought the Micmac-Kwedech war to an end.’ 
(RAND, 1894, pp. 294-297, 200-211, 216-218, 212-215) 


“The incidents of the Kwedech was as they appear in the legendary materials have an in- 
teresting localization. The boundary between the two tribes is pictured as once having been 
along the Restigouche River, with the Kwedech occupying the area to the north, including the 
Gaspe Peninsula. This is a most unusual location of ‘Mohawks,’ since the known area of 
residence of this tribe is some 600 miles to the southwest. The concept that the Kwedech were 
‘Mohawk’ or ‘Iroquois’ is extremely persistent, however, and must be explained. The problem 
has been summed up by Ganong, who tells us that, 


*.,.. although there are many traditions as to the incursions of the Mohawks (Iroquois) into 
the country of the Micmacs, there is not, so far as I can find, any actual historical record 
thereof. Several of these Micmac traditions are given by Rand in his LEGENDS OF THE 
MICMACS, (169, 200 and elsewhere). It is sometimes stated that the Restigouche (e.g., by 
Rand, op. cit., 200) or according to others, the Nepisiguit (e.g., Cooney, in his HISTORY OF 
NORTHERN NEW BRUNSWICK, 170) was at one time the boundary between Mohawks and 
Micmacs; and if Hale's theory turns out to be true, that the tribe which Cartier found at 
Gaspe Were not Micmacs but Huron-Iroquis , then there may be some historical basis for this 
statement. There ‘is'a legend that thé ‘Iste au Massacre: near Bic took its name from au 
massacre there of Micmaes by Iroquois’The fear:which the Micmacs had of the Mohawks is - 
mentioned several times'in the JESUIT RELATIONS,’ - bi M2 Pea 
(THWAITES’ EDITION, XXVIII. 37, XLV. 73). 
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“The association here made between the Kwedech and the natives encountered by Cartier in 
Gaspe Bay in the course of his 1534 voyage is the key to the entire problem, It can be shown that 
those Indians were, in fact, Iroquois-speaking; although their language was not Mohawk or 
Huron and was distinct from the other known Iroquois tongues (Hoffman, 1959). Furthermore, 
Cartier’s account gives.us the impression that this was a group traveling in what they regarded 
as home territory and that they were not expecting attack, for, although inhabitants of the 
permanent village of Stadacona at the present site of Quebec, they objected when Cartier 
erected a cross on Gaspe Point, the chief, 


‘.,.. making a long harangue, making the sign of the cross with two of his fingers; and then 
he pointed to the land all around about, as if he wished to say that all this region belonged to 
him, and that we ought not to have set up this cross without his permission. ...’ 

(CARTIER: in BIGGAR, 1924, p. 65) 


“Cartier’s account also informs us that these natives had journeyed to Gaspe Bay for the 
express purpose of engaging in a mackerel fishery, and formed a large group of some 300 men, 
women, and children. Other Cartier documents confirm the fact that these people derived from 
Stadacona; Thevet (1878, p. 401) adds the interesting information that these natives (of 
Stadacona) informed Cartier that ‘they descended the Great River from Chelogua (probably 
Hochelaga, at the present site of Montreal), in order to make war on those first seen (the Mic- 
mac of Chaleur Bay) . .. .’ The Iroquois chief of Stadacona, named Donnacona, told Cartier quite 
a little about their war the with Indians to the south and east, in fact, for we read that: 


‘Donnacona showed the captain the scalps of five Indians, stretched on hoops like parchment, 
and told us they were Toudamans from the south, who waged war continually against his 
people. He informed us also that two years previously these Toudamans had come and at- 

_ tacked them in that very river, on an island which lies opposite to the Saguenay, where they 
were spending the night on their way to Honguedo (Gaspe), being on the war-path against the 
Toudamans with some two hundred men, women, and children, who were surprised when 
asleep in a fort they had thrown up, to which Toudamans set fire round about and slew them 
allas they rushed out, except five who made their escape. Of this defeat they still continued to 
complain bitterly, making clear to us that they would have vengeance for the same... .’ 
(BIGGAR, 1924, pp. 177-178). 


“We thus find ourselves in possession of the following train of circumstantial evidence: (a) 
historical evidence that at the time of the Cartier voyages the St. Lawrence Iroquois of the 
Montreal-Quebec-Tadoussac region were engaged in an ancient war against southern Indians 
named by them Toudaman, and who they attacked on one occasion by proceeding down the St. 
Lawrence River to Gaspe Peninsula and then turning southward; (b) legendary but consistent 
materials from the Micmac of Nova Scotia and New Brunswick to the effect that they were once 
engaged in a bitter war with Iroquois Indians named by them Kwedech, that these Indians once 
had a village on the Restigouche, and that they later lived north of the Micmac on the St. 
Lawrence River. We here advance the hypothesis that the Kwedech are one and the same with 
the St. Lawrence Iroquois, that they once held the south bank of the St. Lawrence from Montreal 

__ tothe Gaspe Peninsula, and that the name Toudaman at least includes the Micmac.” ; 
__._. “From the legendary material it is impossible for us to determine when the Micmac-Kwedech 
- war started, but we may guess that 1500 would not be too early. The situation is somewhat better 
with respect to the end of the war, for we have the following evidence: (a) the war was still in 
Be progress in 1535-1536; (b) the St. Lawrence Iroquois disappeared as a tribe by 1603; (c) the 
SF Micmac make no claim to be responsible for this disappearance, which is consistent with their 
_ legend that the war was resolved by a peace treaty, and with information presented to us by 

Lescarbot in the 1609 edition of his work, to the effect that: 


= But concerning the cause of the change of the language in Canada whereof we have spoken, I 
_ think it hath happened by a destruction of people. For it is some eight years since the Iroquois 
did assemble themselves to the number of 8,000 men, and discomfited all their enemies, 
__ whom they surprised in their enclosures... .’ / 

_ (LESCARBOT, 1928, p. 182). 





____ “Since Lescarbot wrote his work during the year 1608, it would seem that he therefore placed 
__the Iroquois attack in the year 1600 (Lescarbot, 1907, p. xiv). It is difficult to check this in- 
E formation. However, a manuscript map dated 1601, but apparently deriving from French 
_____ traders operating in the St. Lawrence around 1590, still shows a number of the Cartier village 
= names (see Ganong, 1937), but Champlain’s account of his 1603 exploration of the St. Lawrence 
ee ____up to the present site of Montreal, indicates that at that time the entire area was uninhabited. 
__.____Champlain specifically states, in fact, that: 
























‘A settlement at Three Rivers would be a boon for the freedom of some tribes who dare not 
come that way for fear of their enemies, the said Iroquois, who infest the banks all along the 
_ said river of Canada; but if this river were inhabited we might make friends with the Iroquois. 
_ and with the other savages, or at the very least under the protection of the said settlement the 
Savages might come freely without fear or danger, inasmuch as the said Three Rivers is a 
place of passage. . . .’ 
(CHAMPLAIN, 1603, fol. 18; 1922, p. 137) 


‘The end of the Micmac-Kwedech war may thus be placed sometime between 1535 and 1600; 
the fate of the Kwedech after their ‘‘discomfiture” at the hands of the Iroquois at this latter 
date is unknown, for no references after this date can be shown to actually refer to them.’ 
(HOFFMAN, 1968, p. 203) : 


* a= “In ancient times, therefore, the Micmac were bordered on the south and west by the 
___ Etechemin, and on the north by the Kwedech or Canadian Iroquois. After the great plagues of 
_ 1607-1617, a large section of the Etechemin country was completely depopulated and was reoc- 
_cupied by Abnaki-speaking peoples moving in from the west, and by Micmac-speakers even- 
a3 tually coalesced into the eastern Abnaki of the Kennebec and Penobscot drainages. Present 
nae linguistic knowledge is inadequate, however, for us to decide whether (a) the Etechemin 
___ speakers survived to become the ancestors of the present day Penobscot speakers, or whether 
(b) the Etechemins-speakers became extinct, and the Micmac-speakers moving in from the 
north became the Malecite of the St. John drainage and the Passamaquoddies of the Passama- 
quoddy drainage.” 

“As has already been indicated, the disappearance of the Canadian Iroquois or Dwedech 
seems to have occured by 1600. After this date their territory in the vicinity of Quebec was oc- 
cupied by Montagnais-speakers, while that near Montreal seems to have been left asa no-man’s 
land between the Algonquian tribes of the St. Lawrence and the Iroquois tribes of New York 

- State. While the Micmac occupied the southern part of the Gaspe Peninsula, the northern part 
~ seems to have been shared as a winter hunting ground with several other northern tribes.” 


\ 


THE MICMAC AND THE ESQUIMEAUX 


“Another tribal group with played a large part in the war complex of the Micmac, and which 

also disappeared at an early date, were the so-called “Excommuniquois’ or “Esquimeaux’ who 

lived on the north shore of the Gulf of St. Lawrence east of Anticosti Island and possessed a kind 

of maritime and arctic culture commonly associated with Eskimo-speaking peoples. According 

to the account given by the Jesuit priest Nicolas (1673, p. 1; inJ.R., Vol. 59, p. 57), at least part of 

these people spoke ‘Montagnais,’ however. The Micmac, Montagnais, and the Algonkins wages 
constant warfare against this group, and probably were largely responsible for its demise,” 

‘The early (1530-1550) accounts of the north shore of St. Lawrence indicate peaceful trading 
relations between the European fishermen and ‘Indians apparently coming from Canada 
_ (Hoffman, 1968, pp. 146, 208). We are not informed about the permanent residents of this section. 
____ Since we know from later sources that such existed, and that they were extremely hostile to the 
= fishermen and effectively annoyed them, we might wonder why they are not mentioned in 


earlier sources. Alternative explanations would be: first, that these were not present in the 
region before 1550; and second, that they were present, but had not yet achieved notoriety since 
relations were still peaceful. Some evidence exists which seems to favor the latter possibility — 
this material, which has never been systematically collected or studied, touches upon one of the 
most fascinating problems of Northeastern historical ethnology, that of the nature and affinities 
of the so-called Equimeaux.” 

“In his Espitola ex Portu-regali in Acadia . . . (1612, p. 9; in J.R., 1896-1901, Vol. 2, p. 67), Pierre 
Biard tells us that: 


‘This gulf is known as the Gulf of St. Lawrence, in the mouth of which lies that enormous 
island which the French call Newfoundland, the savages praesentis (plaisance) ; it is famous 
for its cod-fishery; the shores of the Gulf and the rivers are occupied toward the north by the 
Excomminqui, or, as they are commonly called, the Excommunicated. This tribe is very 
savage, and, it is said, is addicted to cannibalism; aithough once in very peaceful relations 
with the French for a considerable length of time, it is now on a footing of irreconcilable 
enmity... .’ 


“In his Relation de la Novelle France . . . (1616, pp. 33-34; in J.R., 1896-1901, Vol. 3, p. 69), this 
same author expands upon this somewhat: 


‘.... certain tribes are now our implacable enemies, such as the Excomminquois, who 
inhabit the northern coast of the great Gulf of St. Lawrence and do us a great deal of harm. 
This warfare has begun (as they say) when certain Basques tried to commit a wicked 
outrage. However, they paid well for their cursed incontinence, but not only they, for on their 
account both the St. Malo people and many others suffered, and still suffer a great deal every 
year, For these savages are passionate, and give themselves up to death with desperation, if 
they are in hopes of killing, or doing any one an injury... .’ 


“The tactics employed by these ““Excommunicated Ones” are described by Barcia in his 
Ensayo Cronologico. . . (1951, p. XL) for a somewhat later date: 


‘Today, the LAND OF COD is thought of as lying south of the CANADA, or ST. LAWRENCE 
RIVER. The vast country the French call NORTHERN CANADA fronts the straits of the 
same name to the north. It was extended from the former 57 degrees 30 minutes up to 63 
degrees of latitude, and is inhabited by wild Indians called ESQUIMAUX, who are not very 


courageous, who are extremely lazy and incapable of reasoning, and who seem unable to — 


throw off their bestiality, They permit foreigners to engage only in the pelt trade, for which 
activity they set out in sealskin canoes in such numbers than on occasion, if the traders are 
careless, they overpower the small vessels in which the French, English, and other nationals 
come from QUEBEC to barter for pelts. the ESQUIMAUX divide up the merchandise thus 


taken, after first murdering the traders. In addition they are such experts at attacking from — 


the water that they come up by night in large shallops, as the wind, which carry thirty or 
forty of their number, and seize whatever vessels they can overpower. This menace is con- 
stantly faced by those who fish in the SMALL NORTH SEA, and by the Spanish from PON- 
TOCHOVA. Both groups chase them in long boats, but the ESQUIMAUX remain undaunted, 
for they are so numerous that they can assemble thirty thousand warriors. . . .’ = 


“Since our two early souces which refer to the region of the later ‘Excommunicated Ones; ef 


‘They (the Gaspesians) preserve, nevertheless, even yet a remnant of cruelty and ¢ fa 
desire to wage war against the ancient enemies of their nation, and especially against the 
Indians who live on the north side of the mouth of the River of Saint Lawrence, and who’ 
dread our Gaspesians as the most terrible and most crueloftheirenemies’ 
‘We call these barbarians the Little Eskimaux, to distinguish them from the Great (i.e., the 
Beothuk; — see Fig. 3,, as well as the LeClercq Maps (1910, p. 12), — and Paullin, 1932, p. 
23), who live at the Baye des Espagnols, where the Basques go to make their cod fishery. 
This they do with great peril and danger because of the implacable warfare which they 
wage with these Indians. The source and origin of this warfare arises from this, that a 


. . (1691, pp. 452- 
Cae 


give no hint of the existence of a state of ‘irreconcilable enmity,’ it seems possible that the ‘un- 
fortunate incident’ had not yet occured by 1542. We have only one other fairly specific reference _ 
to the nature of this accident — one, however, which some students consider, perhaps 
unreasonably, to be largely spurious. In his Nouvelle Relation de la Gaspesie . . 
458; 1910, pp. 266-268), LeClercq gives us the following account: ; 


oe 







Basque or Spanish sailor having become lost in the woods, without ability toreturnon board - 


before the departure of the vessels whose crews searched and waited for him in vain, found 


himself obliged to remain in the wigwams of the Indians, whom he fortunately met after 
suffering many.troubles and fatigues. These barbarians did everything they could to con- 
sole him for his hardships. ‘They even gave him the daughter of the leading one of their 
chiefs, whom he married, and with whom he lived in peace. This Indian woman had all the 
affection imaginable for him, especially when she found herself in a condition soon to 
become the mother of a child, whom she passionately desired in order to induce-her husband 
to love her tenderly. The winter passed very pleasantly; the ships arrived as usual; and the 
captain was rejoiced to find his sailor in perfect health, and to learn of the very generous 
way in which the Indians had treated him. He gave a solemn feast of gratitude to all the 
Eskimaux. This miserable creature was the only one who was insensible to the friendliness 
he had received from these people; and not only this, but he even formed the horrible in- 
tention of cutting his wife’s throat before returning to France. Animated by rage and fury, 
but concealing, nevertheless, the cruel plan he had formed against her who had saved his 
life, he made the pretence of wishing to go a hunting, in order to entertain the French. For 
this purpose he keeps away from the ships, he avoids the wigwams, he embarks in a canoe 
with his wife; and, having arrived at a place where a pleasing stream runs down between 
two rocks, he disembarks with her, quarrels with her, throws her upon the ground there, 
kills her, murders her, and to finish his cruelty, he opens her belly with his knife in order.to 
see whether children were conceived in the womb of the Indian women as in the womb of the 
women of Europe. It seems that nature reproached him immediately for the horror of his 
cruelty and the enormity of his outrage, by making him see the body of a little infant, which 
formed a silent reproach to him for killing it so cruelly after having given it life.’ 


‘I do not know whether this unnatural sailor, who embarked after so black and wicked a _ 


deed, conceived all the remorse which he ought to have had for it in his heart. But I know 
well that the Indians were thereby so keenly grieved to the heart that they have wreaked 
upon the Spaniards and the Basques the vengeance which they all swore against the author 
of so detestable a murder. They have in fact killed and eaten a great number of them since 
that time, without any distinction of innocent or guilty. The arms of these cannibals are 
ordinarily the bowl and arrow, with which they are so skilled that they kill every kind of bird 
upon the wing, and very often they pierce their enemies through and through. The shots 
from these arrows are very dangerous for this reason, that at the end is always a kind of 
barb, which remains in the wound when one wishes to draw the arrows out. Some, however, 
make use of guns, just as do our Gaspesians, who have two or three times ravaged the 
nation of the Little Eskimaux .. .’ 


“The cultural and linguistic relationships of the Labrador Esquimeaux are described in two 


accounts contained inthe Jesuit Relations. The first of these occurs in a collection of letters 


sent by the Reverend Father Lallemant to his Superiors in 1659, and published in the following 


year. We here learn that: 


.‘,,. two years ago, thé savages of these coasts were at war with the Esquimaux. These latter 
are a nation dwelling at the extreme northeastern end of New France, at about 52 degrees of 
latitude and 330 of longitude. It is wonderful how these savage mariners navigate so far in 
little shallops, crossing vast seas without compass, and often without sight of the sun, 
trusting to instinct for their guidance. But in this respect the Esquimaux arouse even greater 
wonder. They sometimes make the same transit, not in shallops, but in small canoes, whose 
structure and speed nore indeed astonishing. They are not made of bark, like those of the 


Algonkins, but of skins of seals, which animals abound in their country, These canoes are 
covered over with those same skins. An opening is left at the top which gives admittance to 
the one who is to navigate, who is always along in this gondola. Seated and ensconced in the 
hold of this little leather boat, he gathers about him the skin which covers him, and fastens 
and binds it so well that the water cannot enter. Lodged in this pouch, he paddles on each side 
alternately with a single paddle, which has a blade at each end. He does this so skillfully, 
however, and causes his boat to move to lightly, that he outstrips the shallops, which move by 
sail. Moreover, if this canoe happens to capsize, there is nothing to fear; for, as it is light and 
filled with air enclosed within, along with half the body of a boatman, it easily rights itself, 
and restores its pilot safe and sound above the water, provided he be well fastened to his little 
craft. Nature joined to necessity furnishes great inventions. These good people further use 
sealskins to build their houses, and to make clothes for themselves; for, after thoroughly 
dressing these skins they wear them as coverings for their bodies, making robes from them 
in the same fashion for both men and women. They live chiefly on caribou, which are a kind of 
deer, on otters, on seals, and on cod; they have but few beavers and moose. During the winter 
they live underground, in great caves, where they are so warm that, notwithstanding the 
severity of the climate, they have no need of fire, except for cooking. The snows there are 
very deep. They are so hardened by the cold that they bear one as firmly as ice, and, to 
walk over them, one needs no snowshoes. The iron which they find near the stages of the cod- 
fishers serves them to make arrowheads, knives, cleavers, and other tools, which they 
themselves skillfully devise, without forge or hammers. They are of small stature, somewhat 
olive-colored, quite well-formed, thick-set, and exceedingly strong...’ 
(LALLEMANT, J.R. VOL. pp. 67-68) 


“The culture pattern here described is one which is characteristic of the northern Arctic 
sections of North America, and which is usually considered to be diagnostic of Eskimo-speaking 
peoples. On this basis, the Esqumeauxof the south Labrador coast of the 16th century have been 
considered to be an Eskimo-speaking group.” 

“Our other early Jesuit source presents us with a completely unexpected complexity, 
however. This is a memorandum written by Louis Nicholas for his successor at the Seven Islands 
Mission, entitled Memoire pour an Missionaire qui ira aux 7 isles q’les Sauvages appellant 
Manis-nag-ach ou Bien Mans-nok. (1673). According to Louis Nicholas: 


‘He will find there next spring, at various times, about 150 persons, both adults and children. 
. He will probably)see all these — and perhaps others, who will come from the interior or from 
the shores of the sea. From above, he can have only the Popinachois; from below, the 
Oumamiwetch, who are a nation of ESKIMEAUX, and even the ESKIMEAUX may come. All 
these nations speak nearly the same tongue. The foundation of their language is Montagnais; 
it is very different from that of the people who come to Tadoussak and Chekoutimi and to Pig- 
wagami. To understand them aright, it is necessary to have a good knowledge of Montagnais 


= 
( S, J.R., VOL. 59, p. 577) > 


ee 


Zz 


“Reviewing these statements by Biard (1612, 1616), Lallemant (1660, from 1659), Nicolas 
(1673), LeClereq (1691, from 1675-1686), and Barcia (1723), as well as the legends on the Delisle 
____Inap of 1703 (Fig. 3) and on the Bellin map of 1755 (relevant legends not shown on Fig. 4), the 
question arises as to the nature and identity of these peoples, and the meaning of their name.” 
pts, “First of all, it seems clear that, with respect to the ‘Esquimeaux’ of the northern coast of the 
Gulf of St. Lawrence (i.e. the ‘Petits Eskimeaux’ of LeClercq and Delisle) we are dealing with a 
: people having an ‘Eskimo’ or maritime-type of culture. It is also clear that these people occupied - 
this coast at least as far west as the ‘Pointe aux Esquimeaux’ shown on the Bellin map 
opposite Anticosti Island at what is now Habre-Saint-Pierre (50 degrees 15 minutes N., 63 
_ degrees 35 minutes W.) east of Mingan.” 
“Most of the textual sources (Nicolas excluded) agree that these natives were on a state of 
- irreconcilable conflict with the European fishermen because of an actual or attempted outrage 
committed against them by Basques or Spaniards. Leclercq specifies that the incident took 
place at the ‘Baye des Espagnols, where the Basques go to make their cod fishery.’ The Delisle 
map shows a ‘Baye des Espagnols’ in 51 degrees 30 minutes N., 322 degrees E. (38 degrees W.) at 
__ the western end of the Strait of Belle Isle, just east of a F. Ponchartrain,’ and a ‘R. Des 
Eskimeaux.’ On the Bellin map this stretch of coastline has suffered some distortion (dupli- 


cation), but we find an ‘Ancien Etablissement’ in about the right place, then to the east, ‘R. des © 


Esquimeaux,’ ‘I. des Esquimeaux,’ ‘I. des Peroquets’ (Is. of Canoes, or perhaps Is. of Kayaks), 
and then, ‘Baye Phelippeaux.’ On a modern map the fort would seem to correspond to Old Fort 
Bay, the ‘R. des Eskimeaux’ to Riviere St.-Paul, and the ‘Baye des Espagnols’ to Bradore Bay 
' G1 degrees 30 minutes N., 57 degrees 10 minutes W.) The Bellin map also shows ‘I. aux 
Peroquets’ just west of Mingan.”’ 
_ “Tn the light of this information we seem to have here a people engaged in caribou and sea- 
- mammal hunting, possessing kayaks and possible umiaks (Barcia’s ‘shallops’) and under- 
ground winter houses, as well as possible Eskimoid physical features. But were these ‘Esqui- 
meaux’ Eskimo-speakers? This question brings us to the origin of the name ‘Eskimo’ and to the 
controversy between Thalbitzer and Beneveniste.” ; 
“Thalbitzer, in his note of 1950, noted that the original form of the name Eskimo, 


i: _‘... as found in the Jesuit Relations, was ESCOMMINQUOIS or EXCOMMINQUI . . . the 
name EXCOMMINQUI was first used by the French Jesuits who, in 1605, began missionary 
= work particularly among the Algonkin Indians, their friendly allies. These Indians often had 
encounters with the coastal tribes of Labrador, wild seal hunters who for a long time 
: remained hostile to the Jesuits and their Indian friends. The missionaries invented the name 
of EXCOMMINQUOIS (pronounced EXCOMMINQUE) for their pagan neighbors to the © 
north-east, and this name was later, by degrees, altered to ESCOUMAINS and 
ESQUIMEAUX. The original meaning of the name is probably connected with the fact that 
the hostile pagans were interdicted from the church and the sacrament: Latin EXCOM- 


MUNICATI. Therefore the etymology of Eskimo is not ‘eaters of raw meat,’ but ‘the excom- 
. municated ones.’ 2 


a “Beneveniste, in his article of 1953, rejected Thalbitzer’s derivation of the word Eskimo on a 
number of grounds. First, while accepting Thalbitzer’s statement that the French had started 
their missionary activity in 1605, he argued that, 


‘As a French form of 1605, Excomminquois looks like a deliberate archaism. We find indeed 
such forms as Excomminquie, Escomenchie EXOMMUNICATED in Old French, but they 
were soon superseded by Excommunie which had already prevailed since the middle of the 

- 16th century. The use of Excomminguois in the Jesuit Relations could hardly be considered 
as genuine in 1605. Besides it is strange that Jesuits should have called “Excommunicated’ 
the very people they were given mission to convert. Could they even think of ‘excommuni- 
cating’ those who had not yet been admitted into the church?’ 


‘The History of the Form raises also difficulty. If the then understandable name Excom- 
minquois in 1605 is really the original name, one wonders how it could have been transformed 
into ‘Esquimeaux’ less than three decades later, since the ‘Esquimeaux’ are mentioned as 
settled in Labrador as early as 1632 on the map published by Champlain in the relation of his 
voyage to New France. Apparently all memory of ‘Excomminquois’ had already vanished, 
and when later Charlevoix attempted to explain the name of the Labrador ‘Eskimeaux’ (that 
is his spelling) he was so completely unaware of the previous French form that, having 

i the matter with old missionaries, he concluded: ‘The origin of their name is not 
certain. It is very likely, however, that it comes from the Abenaqui word Esquimantsic which 
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means ‘eaters of raw flesh.’ Eskimeaux are indeed the only savages we know who eat raw 
flesh, although they have also the use of cooking it or drying it in the sun’... 
(BENVENISTE, 1953, p. 243) 


“Benveniste then states that the original variation of ‘Excomminquois’ was not ‘invented’ in 
1605,' but originated before 1584, since it appears in Richard Hakluyt’s Discourse on (sic) 
Western Planting, written in that year but not published until 1877. 


‘It must be remembered that this writing of the famous English geographer remained in 
manuscript and was kept for nearly three centuries in private collections, until it was 
discovered and published in 1877. It was originally written for the Queen and has been 
described as ‘‘a treatise exhibiting systematically and elaborately, the religious, political 
and commercial advantages to be derived by England from the attempted colonization of 
America." For stressing the economic advantages of the PLANTING he advocates, Hakluyt 
puts forward this argument, ‘‘amonge other meanes to increase Her Majesties customes:’ 


‘What shoulde I speake of the customes of the great multitudes of course clothes, Welshe 
frise, and Irishe ruggs, that may be uttered in the more northerly partes of the lande amonge 
the Esquimawes of the Graunde Bay, and amonge them of Canada, Saguynay, and 
Hochelage, which are subject to sharpe and nippinge winters, albeit their somers be hotter 
moch then oures .. .”’ 

(BENVENISTE, 1953, p. 244) 


“Benveniste then concludes that, 


‘... Hakluyt’s testimony provides us with what may be safely enough deemed as the oldest 
mention of the Eskimo name, under the form ‘ESQUIMAWES,’ dated 1584. Consequently it 
cannot be maintained any longer that we have to start from Biard’s ‘“Excomminquois” nor 
that “excomminquois’’ was in 1605 a learned reinterpretation of a local designation in use at 
least twenty years earlier. So Hakluyt’s form ‘‘Esquimawes” warrants anew the traditional 
designation and shows that it goes as far back as the last fourth of the 16th century, towards 
the very beginning of the exploration of Labrador.’ } 


“The ‘traditional designation’ here mentioned is, of course, ‘Eaters of Raw Flesh’ (Ben- 
veniste, 1953, pp. 244-245).’’ 

“The difficulty in this discussion is that neither protagonist availed himself of the major 
principal sources related to the argument. That is, both cite Biard, but not Lallemant, Nicolas, 
LeClercq, Barcia, or the maps. Also, both assume that French missionary activity in New 
France began in 1605. As we have seen in the historical review, the first conversions in New 
France were made in 1610 in Port Royal by Sieur de Poutrincourt and certain Ecclesiastics ‘not 
familiar with the language of the people’ (Lescarbot, 1610; J.R., Vol. 1, pp. 71, 109-113). Since 
these conversions were considered to be irregular and improper by the French Church, the 
Jesuits Biard and Masse were sent over to Port Royal in 1611. Dissention between these priests 


and other members of the colony resulted in the transfer of the mission in 1613 to Frenchman’s _ 


Bay, Maine, where they were promptly seized by Samuel Argall of Jamestown, and sent back to 
England and to France.” ; 

“In these circumstances, it is difficult to see how Biard could have ‘invented’ or ‘reinter- 
preted’ any terms by 1605, or even by 1611. No conversations are mentioned. However, Biard 
undoubtedly collected information from the fishermen and colonists of the region, and he had 
also, before sailing, studied the archives and libraries of Dieppe for information regarding the 
country in which he was to spread the gospel (Hoffman, 1961, p. 113). There is no reason, 


therefore, to regard his information as ‘invented’ or ‘reinterpreted.’ From the data he gives us" 
concerning Cartier’s ‘first’ voyage to Canada in 1524, it might have been quite old. The term — 


‘Excomminquois’ may have been archaic in 1605, but might merely reflect Biard’s sources.” 

“In Hakluyt, the term ‘Esquimawes’ is specifically related to ‘the Graunde Bay,’ i.e., the 
Strait of Belle Isle, and could be an English borrowing from the French (Spanish, Basques?) of 
the middle of the 16th century, since all these groups fished in this area (Hakluyt, 1967, p. 269). 

“The preoffered explanation of the term ‘Eskimo’ as derived from the Abnaki ESQUIMAN- 


TSIC, Cree WIYASKIMOWOK, Chippewa ASHKIMEQ, all meaning ‘eaters of raw flesh,’ or — 
’ from Cree AYASKIMEWOK (’those who do things in secret’) (Hodge, 1910, Vol. 1, p. 434; Ven- 


veniste, 1953, pp. 244-245) runs into two additional problems — one of a historical nature, and the 
other cultural. Briefly put, who were the unknown adventurers who elicited this information 
from the interior Algonquians — Abnaki, Cree, Chippewa, ete. — before 1584? And why was the 
basic term Esquimeaux applied to two basically very different cultural groups — the ‘Petits 
Eskimaux’ of the Labrador coast, having an ‘Eskimo-type’ culture, and the ‘Grands Eskimaux’ 
of Newfoundland (Fig. 3), the Beothuk, who clearly hada ‘taiga’ Indian economy and adaptation 
(Harp, 1964, p. 258)?” 


“With respect to the first question, there are no known Europeans who had contact with any of 


the aforementioned Algonquian groups before 1584. The question as to whether the name reflects 


a cultural (and linguistic) distinction is more difficult.” 


“The only direct evidence who have bearing upon this question comes from Louis Nicolas, and 
has already been quoted. It states directly that the Oumamiwetch are a ‘nation of eskimeaux,’ 


that these and the ‘papinachois’ -all speak nearly the same tongue. The foundation of their - 


language is Montagnais but adds that this is ‘very different from that of the people who come to 
Tadoussak and Chekoutimi and to Pigwagami.’ These last three names are those of trading posts 
or missions between the mouth of the Saguenay River (Tadoussac) and Lake St. John (see the 
Bellin map). The known language of the 17th century groups on the Saguenay was Montagnais 
(Marois, 1974, fig. 9). The Nicolas statement or deposition to his successors at the Seven Islands 
Mission implies that the ‘Papinachois,’ ‘Ouamamiwetch,’ and ‘Eskimaux’ spoke a language 
related to Montagnais. The language that immediately comes to mind is Naskapi (Marois, 1974, 
fig. 16). In this respect, it must be noted that, in the area where the Delisle map of 1703 shows 
‘oumaniouek ou Betsiamites’ the Bellin map of 1775 shows ‘Les Ounescapi,’ with the ‘Pays des 
Esquimaux’ extending from Magpie River (‘Riviere St. Jean’) and Mingan eastward to the 
Strait of Belle Isle. The implication of the sources therefore is that the ‘Papinachois,’ ‘Ouamami- 
wetch,’ and ‘Eskimeaux’ spoke Naskapi. The name ‘Eskimo,’ therefore, does not seem to have 
implied a linguistic difference in the minds of its:17th century French users. Since the name 
‘Eskimaux’ was also applied to the Beothuk of Newfoundland (Fig. 3) it could not have had a 
cultural significance or connotation in the minds of the users. One is left, therefore, with the 
meaning of the term given by Biard — ‘Excommunicated ones,’ or a people in “irreconcilable 
enmity’ with European visitors to their shores. The term originally applied to the inhabitants of 
the north shore of the Gulf of St. Lawrence seems to have been later applied to all peoples with a 
similar culture — namely, the Eskimo of the Arctic tundra. The Beothuk of Newfoundland also 
at an early stage entered what could be called “irreconcilable enmity’ with the Europeans on 
their coasts, but, again, no one has suggested that they had an Eskimo-type culture.” 

“Returning to the question of the Eskimeaux of the north shore of the Gulf of St. Lawrence we 
may note that a combination of Eskimo and Indian elements in the Labrador Peninsula was 
suspected a number of years ago by Frank Gouldsmith Speck, and restated more lately by Harp 
(1964, pp. 184-185). According to Speck, ‘cultural parallels are apparent in the life of Eskimo and 
Montagnais-Nasakapi Indians of the peninsula to a sufficient extent to require attention and 
explanation, if possible at this date, as common properties of the two subarctic races dating 
from the time of their first incursions into the peninsula, or that through several centuries of 
contact in the southeast they had transferred the traits in question to each other’ (Speck, 1936, p. 
325). Speck’s personal opinion on the matter was: = ; 


“.., that an archaic arctic type existed somewhere in the Labradorean area where either 
the Dorset or Thule types, or both as variations according to Mathiassen, are found located 
by exploration (one not precisely definable in linguistic classification as to its being Eskimo 
or Indian), in which the life cycle, POSSIBLY EVEN THE ANNUAL CYCLE, was divided 
between inland pursuits and coastal hunting as seasonal abundance or other circumstances 
necessitated, the two inclinations possibly alternating as they do still among both Eskimo 
and Indians, with a not too sharply defined place of residence — inland or coastal, finally 

resulting in different cases to cause some groups to adhere to the coast, others to the inland 
environment, and some to a fluid cultural state between the two. The three semblances are 
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preserved in outline as preferences among various bands of both peoples of the Labrador 


Peninsula .. .' 
(SPECK, 1936, p. 326) 


C imos have been 
“Tn the recent ethnographic literature, inland oriented caribou-hunting Esk 
acute by Speck (1931), while water-oriented sea mammal-hunting Indians have been 


tioned bri: by Lucien M. Turner (1894, pp. 182-184).” 
mceWhatever tha linguistic affinities of the Esquimeaux of northern St. Lawrence Bay, these 


people no longer seem to be in existence, having been eliminated or driven out of their tribal 
territory by arech and Montagnais attackers at the close of the 18th century. The Eskimo’ of 
the Atlantic coast of Labrador, known to the Moravian missionaries, were Eskimo-speakers 


Speck, 1986, p, 321).” 
“The traditional pattern of use and occupancy of Nova Scotia Micmac territory which in term 


supported a way of life is established by F.G. Speck in the following: 


«__ . Micmacs, utilizing birch bark for the purpose of charting not only travelling routes but 
hunting territories as well.’ 

‘Micmacs, through their political resources, Grand Tribal Council and local Band Council 
alloted hunting, fishing and berry gathering areas to heads of family units in each band.’ 
‘These territories were exclusive to the family groups as long as any of the sons were living to 
work them, inheritance of these areas was paternal.’ 


‘Said hunting and fishing areas were as follows: 


+) JAC HUNTING ALLOTMENTS IN NOVA SCOTIA 


District 


Name of Proprietor 


Numb. r_on_m 


BEAR RiVER BAW 


rr , Jim Meuse (Sa'ya "chief" of West branch of 
this band.) Bear River to Lake 

Jolly 

2. John Siah (Sa'ya) Mulgrave Lake 
neighbourhood (see 
fig. 3) 

as. Ben Pictou Around Sporting 
Lake, southwest of 
Bear River. 

he Abraham Labrador Moosehead and Pine 
Lakes 

5 ; - Joe Penhall Pine Lake and Co- 
fang Lake 

6. John Barriyo Long Tusket and 


Fourth Lake 


Barriyo and Spruce 
Lakes 


Christopher Charles 


John Louis Shelbourne Lake 
East side of 
Rossignol Lake, 

West side of Rossig- 
nol Lake 


Joe Maltai and father Old 
Joe Maltai 


Ponhook Lake 
~ (divided among his 
sons) 


+ louis Luxey (La‘ksi) 


Peter Gloade Fairy Lake and Ed- 


jemekuji Lake 


Frank Charles (Tcayali'git South of Edjemeku: 





“short, squatty person") ji Lake 
ee t Jack Glode (father of Peter Upper end of Liver- 
= Gloade, No. 11) pool Lake 
‘Se 14. Jim Gloade (son of No. 13) Lower Liverpool 


Lake almost to 
Maitland 





-! re As. Stephen Bartlett (Wisa u, Medway Lake and 

% : "yellow") part of river 

< 16. Jim Meuse Fifth Lake and part 
=4 of Weymouth river 


(Joe Salome) (White Sand Lake but 


the location cannot 








be given) 
_ ANNAPOLIS BAND 
17. Stephen Hood Paradi. = Lakes 
18. Pictou Dalhousie Lake and 
headwaters of Dal- 
housi iver 
c 19. Louis Labrador Upper LaHave River 
20. Abe Hood Mill Creek and Sand 
River 
21. Ellick Morris Gaspereau Lakes 
WINDSOR BAND 
22, Frank Penhall Lakes south of 
: ; Windsor 
23. Tom Phillips Ponhook and Caribou 
be Lakes 
{ 
ot 2%. John Hammond Lakes near Chester 
25. Joe Brooks Uniack Lake below 
r Mt. Uniack 
a 26. John Ferris Kenneticook River 
F Valley 
: i Af Frank Paul Stewiacke River 
; % Valley 
y on 28. John Newell Cope Musquodoboit River 
= ¥ : between Middle Mus- 
eo ’ quodoboit and Mus- 
: quodoboit 
> 29. Andrew Francis North of Ship Harbour 
a Lake, Gould Lake 
_— 30. 


Joe Cope North of Jeddore 


Number on map 


WINDSOR BAND 


SHUBENACADIE AND SHEET HARBOUR BANDS 


31. 


32. 


33. 


34, 


355 


36. 


37. 


38. 


39. 


40. 


41. 


Name of Proprietor 


Young Joe Cope (son of No. 30) 


Andrew Paul 


(Territory supposed to have 
belonged to Pauls 


Sandy Cope 


Frank Cope 


Peter Joe Cope 


Michael Tom (Toney) 


Young Peter Joe Cope 


Matthew Salome 


Jim Paul 


Abram Paul (son of No. 32) 


CHEBUCTO BAND 


42. 


43. 


44, 


Newell Denis 


Steve Malone 


Peter Anthony (halfbreed) 


PARRSBORO BAND 


Number 


47. 


48. 


49. 


50. 


51. 


52. 


53. 


54. 


55. 


56. 


57. 


58. 


59. 


60. 


61, 


62. 


45. 


46. 


John Williams 


Abram Gould 


FAMILY HUNTING TERRITORIES OF THE MICMAC OF CAPE BRETON ISLAND re 4 


Name of Proprietor 


Newell Denys (Nu'welidj, 
"little Newell") 


Matthew Morris 
(Mu' lis) 


A'bolowes (corruption 
of Ambrois) 

Louis Gabriel 
(Lu'idjidj, “little 
Louis") 

Sam Denys, Joe Moose, 


Plansway Moose 


Tomah Denys (family 
with hereditary chief- 
tainship) 


John Issac 


Captain Francis Bernard 


Michael Joe (Mi'sel 
ala'di al "smart 
Michael") 


Dennis 


Peter Kugu 


Paul 


Francis Newell 


r 


John Kugu - 
Charles and Ben Pollet 


Common territory in 
Band for fall berry- 
gathering 


Family Hunting District 


‘ 


West Bay, St. Peter's 
Channel, to Gut of Canso 


East Bay and St. Peter's 
Channel to Salmon and 
Grand Rivers 


East of preceding to 
Forchu Bay 


Trout Brook to Gabalusk 
Bay 


Mira River and Bay to 
Indian Bay 


East Bay to Sydney 
River 


Sydney Harbour to Little 
Bras d'or 


South Shore of St. 
Andrew's Channel 


Iona Island 


River Denny Basin 
Westward 


Whycocomagh Bay to Lake 
Ainslie 

Lake Ainslie north on 
Coast of White Capes 


Around Baddeck and 
Middle River 


North River Basin to 
Indian Brook 


Indian Brook through 
Aspy River and Bay 


St. Ann's Mountain and 
Boularderie Island 


(BEOTHUK AND MICMAC, PART II, F.G. SPECK, 1922) 


“Also, LeClercq states: 


District 


Northeast of Jeddore 


Grassy Lake North 
of Killag River 


Tangier Lake and 
Scraggy Lakes 


Hunting Lake, Gov~- 
ernor's Lake and Ten 
Mile Lake ~ 


Fifteen Mile Lake, 
Rocky Lake 


Moser River 


Large district 
north of Sheet 
Harbour 


Big Liscomb Lake 


Hunting Lake and 
Liscomb River 


Lake Mooin, back of 
Liscomb 


Country Harbour, 
Issacs Harbour and 
north 


Loon Lake 


Mill Village River 
near Port Mulgrave 


Shulie Lake and 
River (Cumberland 
County) 


Neighbourhood of 

Sheet Harbour (He 

came originally from 
Cape Breton Island 
where his family had 
territory and received 
a tract from the Cope 
family in Nova Scotia 


Location Name 


Wia'yadji'tck,' 


"little place where — 


red clay is found" 


Muyala' yatc 
“narrow gorge 


@) 


(Ga'balusk* 
corruption of 


French "Cap Rouge") _ 


Sula'yadek', flat 
at the end of a 
gorge" 


Twi'd nutck', 
"little channel” 


Kwundewi 'gade, 
“rocky head" | 


Ma'skwesa'yamikek, 
"many little 
birches" 


@) 


@) 


Weyo'yamaye “head 
of the lake" 


Wia'yaica, “place 

where red clay 

paint is found" 
Ebadek', (“river 
dividing a hill in 
two," 


(@) 


Kiu'dnuk, “at the 
(north) mountain" 


Muyela' yakak' 
“gorge through the 
mountain" 


‘They have much ingenuity in drawing upon bark and kind of map which marks EXACTLY 
all the rivers and streams of a country of which they wish to make representation. They mark 
all the places thereon exactly and so well that they make use of them successfully, and an 
Indian who possesses one makes long voyages with out going astray.’ 

(NEW RELATIONS OF GASPASIA — REPRINT CHAMPLAIN SOCIETY, 1910) 


oa 
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CHAPTER III — Historical Factor 





“The Miemacs had their own political, educational, economic and social system before the 
arrival of the Europeans. Historians have written from as early as 1557 that Indians were 
divided into separate nations independent of each other, having institutions of their own, and 
internal political structure of each nation varied but there did not exist accepted political 
boundaries as accepted as those in Europe. The Micmacs of Nova Scotia had exclusive use and 
occupancy of thé Province of Nova Scotia and the resources therein and thereof.”’ 

(NATIVE RIGHTS IN CANADA — 1970) 


“The resources of Nova Scotia yielded a forest which was composed of hemlock, sugar maple, 
spruce, balsam fir, white pine, red pine, jack pine, jack spruce, red oak and elm. Together with 
an all important edible group of plants and herbs and shrubs such as water gladiole, pined lillies, 
labradored tea, weathered leaves, mountain sorrel, alpine bear berries, service berries, 
cranberries, wild raisins, dwarf raspberries and gooseberries.”’ 

“Other resources available to the Micmacs from the land were animals in the form of moose, 
caribou, black bear, beaver, rabbits, woodchucks, muskrat, wolves, foxes, raccoon, weasles, 
mink, martin, fishers, lynx, bobcats and panthers.” 

“Further resources readily available to the Micmacs were from inland and offshore water 
ways and yielded such shellfish as lobster, crabs, oysters, quahogs and shelled clams together 
with fish such as common skate, big skate, herring, alewife, atlantic salmon, brook trout, 
smelts, capeloin, eels, cod, tom-cod, haddock, pollock, white hake, sea perch, mackeral, sword- 
fish, tuna, halibut, flounders, as well as fresh water fish — brook trout, pike, yellow perch, 
striped bass as well as sea animals such as whale, black fish, porpoise, walrus and seals.”’ 
(HOFFMAN — 1946) 


“The Micmacs’ traditional use and occupancy of the land of the Province of Nova Scotia in- 
volved semi and permanent settlements; summer villages of the Micmac were usually located 
on the banks of streams and or in salt water coves near the mouths of streams or rivers. The 
‘most important factor in the choice of a site was the proximity of the site to a navigable body of 
water. Such sites as the mouths of large rivers with heavy spawning runs were highly favoured, 
or alternatively smaller rivers running back into a system of lakes. Also favoured were sites 
situated on salt lagoons or ponds or in shallow bays heading large shellfish beds and some 
protection from the full force of the ocean and the winds. Other influences in the selection of 
summer camps included such features as level, sandy terrain with good drainage and an easily 
reached spring.” 

(IBID) 


“The Micmac dwelling is described best by Biard: 
“Poles are stuck into the ground ina circle around the fire, and at the top are interlaced, in - 


the form of a pyramid, so that they come directly together over the fire, for there is a 
mney. Upon the poles they throw some skin matting or bark. At the foot of the pole, under 








skins, they put their baggage . . . in summer the shape of the houses is changed; for then 
are broad and long, that they may have more air; then they nearly always cover them 
bark or mats made of tender leaves, finer and more delicate than those made of straw, 


a, that when they are hung out the water runs along the surface without 
ene Lie ia iar 

(BIARD, 1616, J.R., Vol. 3) 

“Denys also makes an observation on the shelter of the Micmacs. 


‘If the family is a large one they make it long enough for two fires; otherwise, they make it 
round, just like our military tents, with only this difference that in place of canvass, they are 
of birch bark. These are so well fitted that it never rains into the wigwam. The round kind 
holds 10 to 12 persons, the long twice as many.’ 


Denysalso remarks on the mobility of the home of the Micmac eA 


‘All parts of the wigwam except the tent poles are transported from camp to camp... the 
first step in setting up a new hunting camp was the selection of a new site — this was the 
responsibility of the male head of the family or of the band.’ 

(DENYS — 1908) 


“Tn the area of transportation the three methods of transportation used by the Micmacs 3 were— a 


the birch bark canoe, the back pack, the toboggan and snowshoes. Of these: 


*... the birch bark canoe was the most important, and was used whenever possible, while the 
back pack and the tobaggan method were used only during portages or when the rivers were 
frozen but there was not yet deep snow suitable for snowshoes.’ 

(DENYS, 1908) 


“The description for canoe making is also described . . . they sought the largest birch trees 
they could find. They removed the bark of the length of the canoe, which was three or four 
fathoms and a half in length. The boat was about two feet in the middle, and always diminished 
towards the two ends, falling away to nothing. The depth was such that for a man seated it came 
to his arm pits. The lining inside for strengthening it was of slats, of the length of the canoe and 
some four inches broad, lessening towards the ends in order that they might match together. On 
the inside the canoe was lined within completely, as well as along it from one end to another. 
These slats were made of cedar which is light, and which they split in as great lengths as they 
wished, and also as thin as they pleased; they also made from the same wood half-circles to form 
ribs and gave them their form in the fire.” 

“For sewing the canoe, they took roots of fir of the thickness of the little finger, and even 
smaller; they were very long. They split these roots into three or four parts, that is the largest 
ones. They split more easily than the osiers used in making baskets. They made these into 
packages, which they placed in the water for fear lest they might dry up. There were also 
necessary, two sticks the length of the canoe, entirely round, and of the thickness of the large 
canoe and four shorter sticks of beech. All these things being ready, they took their bark and bent 
and fixed it in the form the canoe should have; then they placed the two long pieces all along and 
sewed them to the rim inside with these roots.” 


rh fo which they were firmly attached to both sides that the canoe could neither enlarge or 


“They are placed in the position of big slats with which they lined all the interior of the canoe 
from top to bottom, and they were all made to touch one another. To hold them in place they put 


were sewn all along on the top. They drove these in with force, and they li i 
y y lined all the canoe with 
them from one end to the other; these made the canoe stiff to such a degree that it did not yield 


_ at any point.” 


“There were seams in it; for in order to narrow it at the two ends, they split the bark from 


above downwards. Then they overlapped the two edges one over the other and sewed them. But 
to prevent the seams from admitting water, the women and girls chewed the gum of the fir every 
day till it became a salve which they applied by aid of fire all along the seams and this tightened 
them better than pitch. All this being done, the canoe was finished, and it was so light that a 
single man could carry it on his head.”’ ; 

“The paddles were of beech; the blade of a man’s length and of bark of a half foot or there- 
about; the handle is a little longer than the blade, and both are in one piece. Three, four and five 
persons, both men and women rode together. It went extremely swift. They also went with a sail 
which was firmly of bark . . . One canoe carried as many as eight or ten persons.” 

(DENYS, 1908) , 


“The Micmac canoes had one peculiar feature which were from all other Indian canoes in that 
they consisted of elevated centers of “hump backs.” The Micmac country was ideally suited for 
the use of the canoe and the Micmacs could travel by river routes throughout Nova Scotia.” 

“Whenever the snow permitted, the Micmacs employed the tobaggan and snowshoe; both 
because of their importance should be described. 


‘A hunting tobaggan is six feet long, composed of two pieces of spruce, six inches wide and 
one inch in thickness, rounded off in front and square behind. These are placed parallel to 
each other, at the distance of two feet and joined at the other sides by wooden benches of 
maple or other hard wood. Cedar was used as runners turned up at the ends. “A lugging 
strip” is made fast to each side of the foremost benches. The center of the strap is then put 
across the chest and placing hands behind, you grasp it with a twist which gives an additional 
purchase. In this manner one man can haula couple of hundred weight.; ” 

(DASHWOOD, 1871) , ; 


“Denys describes the making of the snowshoe. . . 


‘The frame of the snowshoes were of beech, of the thickness of those used in playing tennis, 
but longer and thicker and of the same form without a handle. The length of each was as a 
rule the distance from the waist to the ground. They placed their two pieces of wood which : 
ran across at a distance from one another equal to the length of the foot. They were covered 
with moose skin, dressed to parchment; this was cut into very long chords both thick and — 
thin. The thick were placed in the middle of the snowshoe where the foot rests between the 
two sticks while the thin were used at the two ends. Close against the stick in front there was 
left an opening in the middle of the snowshoe to admit the end of the foot in walking. This is in 
order that the snowshoe might not rise behind; that it might do nothing but drag.’ 

(DENYS 1908) 


RELIGION 


“The fundamentals of Micmac religion was the philosophical and methophysical framework _ 
upon which it was based and could be characterized as having a basic substratum of widely held _ 
beliefs. This substratum included beliefs in the great spirit, a great creator or a great mystery, 
thought to have created the universe and the supernatural and living things. These great spirits 
were thought of as being ‘invisible, immaterial and non-anthropomorphic but was capable of “¥ 
manifesting itself in such aspects as the sun, the moon, or the heavens. The great spirit was also _ 
thought of as controlling the destinies of all things, material or immaterial and of being omni- 
potent and omniscient.”’ 5 
(HOFFMAN, 1946) 


t 


POLITICAL STRUCTURE “ 


“As in the case of our discussion of the Micmac religious Weltanschauung, our understanding 
of the social life and institutions of these Indians is rendered difficult by the inadequacy of our 
sources. It will again be necessary for us to turn to all possible aids — both historical and ethno- 
graphical — for us to reconstruct a coherent picture of this body of Micmac culture.” 

“Of our early authors, Biard presents us with the most complete description of the Micmac 


_type of Political Organization: 


‘There can be no more polity than there is commonwealth, since polity is nothing else than — 
the regulation and government of the commonwealth. Now these Savages not having a great — 
commonwealth, either in number of people, since they are few; nor in wealth, since they are 
poor, only living from hand to mouth; nor in ties and bonds of union, since they are scattered 
and wandering; cannot have great polity. Yet they cannot do without it since they are men 
and brethern. So what they have is this. There is the Sagamore, who is the eldest son of some 
powerful family, and consequently also its chief and leader. All the young people of the 
family are at his table and in his retinue; it is also his duty to provide dogs for the chase, 
canoes for transportation, provisions and reserves for bad weather and expeditions. The 
young people flatter him, hunt, and serve their apprenticeship under him, not being allowed 
to have anything before they are married, for then only can they have a dog and a bag; that 
is, have something of their own, and do for themselves. Nevertheless they continue to live 
under the authority of the Sagamore, and very often in his company; as also do several others 
who have no relations, or those who of their own free will place themselves weak and without 
following. Now all that the young men capture belongs to the Sagamore; but the married ones 
give him only a part, and if these leave him, as they often do for the sake of the chase and 
supplies, returning afterwards, they pay their dues and homage in skins and like gifts. From 
this cause there are some quarrels and jealousies among them as among us, but not so 
serious. When, for example, some one begins to assert himself and to act the Sagamore, 
when, he does not render the tribute, when his people leave him or when others get them 
away from him; then as among us, also among them, there are reproaches and accusations, 
as that such a one is only a half Sagamore, is newly hatched like a three-days’ chicken, that 
his crest is only beginning to appear; that he is only a Sagamochin, that is a baby Sagamore, 
a little dwarf. And thus you may know that ambition reigns beneath the thatched roofs, as 
well as under the gilded, and our ears need not be pulled much to learn these lessons.’ 


“These Sagamies divide up the country and are nearly always arranged according to bays or 
rivers. For example, for the Pentegoet River there is one Sagamore; another for the Ste. 
Croix; another for the St. John, ete. When they visit each other it is the duty of the host to 
welcome and to banquet his guests, as many days as he can, the guests making him some 
presents; but it is with the expectation that the host will reciprocate, when the guest comes to 
depart, if the guest is a Sagamore, otherwise not.’ 


It is principally in summer that they pay visits and hold their state councils; I mean that 
several Sagamores come together and consult among themselves about peace and war, 
treaties of friendship and treaties for the common good. It is only these Sagamores who have 
a voice in the discussion and who make the speeches, unless there be some old and renowned 
AUTMOINS, who are like their priests, for they respect them very much and give them a 
hearing the same as to the Sagamores. It happens sometimes that the same person is both 
AUTMOIN and SAGAMORE, and then he is greatly dreaded. Such was the renowned 
Membertou, who became a christian, as you will soon hear. Now in these assemblies, if there 
is some news of importance, as that their neighbours wish to make war upon them, or that 
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they have killed some one, or that they must renew the alliance, ete., then messengers fly 
from all parts to make up the more general assembly, that they may avail themselves of all 
the confederates, which they call Riacamanen, who are generally those of the same 
language. Nevertheless the confederation often extends farther than the language does, and 
war sometimes arises against those who have the same language. In these assemblies so 
general, they resolve upon peace, truce, war, or nothing at all, as often happens in the 
councils where there are several chiefs, without order and subordination, whence they 
frequently depart more confused and disunited than when they came.’ 


“Their wars are nearly always between language and language, or country and country, and 
always be deceit and treachery. They have the bow and shield, or buckler, but they never 
place themselves in a line of battle, at least from what I have been able to learn. And, in truth, 
they are by nature fearful and cowardly, although they are always boasting, and do all they 
can to be renowned and to have the name of ‘‘great-heart’. MESKIR KAMERAMON, 
“Great-Heart,’’ among them is the crowning virtue.’ 


‘If the offenses are not between tribes, but between compatriots and fellow-citizens, then they , 
fight among themselves for slight offenses, and their way of fighting is like that of women 
here, they fly for the hair, holding on to this, they struggle and jerk in a terrible fashion, and if 
they are equally matched, they keep it up one whole day, or even two, without stopping until 
some one separates them; and certainly in strength of body and arms they are more skillful 
in wrestling and nimble running, they do not understand boxing at all...’ 


‘Returning to my subject. The little offenses and quarrels are easily adjusted by the 
Sagamores and common friends .. . the great offenses, as when some one has killed another, 
or stolen away his wife, etc., are to be avenged by the offended person with his own hand; or if 


he is dead, it is the duty of the nearest relative; when this happens, no one shows any ex- — 


citement over it, but all dwell contentedly upon this word HABENQUEDOUIC, ‘He did not 
begin it, he has paid him back; quits and good friends.”’ But if the guilty one, repenting of his 
fault, wishes to make peace, he is usually received with satisfaction, offering presents and 
other suitable atonement .. .’ 


(BIARD, 1616; IN JR., VOL. 3, PP. 87-95) 


“Further insight into the political structure of the Micmac is obtained from Biard’s recitation 
of the Micmac reasons for the practice of Polygyny on the part of the chiefs: 


*. .. one (reason) is, in order to retain their authority and power by having a number of 
children; for in that lies the strength of the house, in the great number of allies and con- 
nections; the second reason is their entertainment and service, which is great and laborious, 
since they have large families and a great number of followers, and therefore require a 
number of servants and housewives; now they have no other servants, slaves, or mechanics 
but the women .. .’ 

(BIARD, 1616; IN JR. VOL. 3, P. 101) 


“Biard’s account of the political institutions of the Micmac receives confirmation from 
LeClereq; this last author, furthermore, gives us indications of cultural change, if he is not 
basing his statements upon a theoretical concept of an earlier condition based either upon native 


tradition or European philosophy. 


*... one cannot, it seems to me give to-day a more convincing reason for the decadence of the 
Gaspesian Nation, formerly one of the most numerous and flourishing of Canada, than their 
_ disregard for the fundamental laws which the elders had established, but which our Indians 
_ have not observed, and still do not observe at present, except in so far as it pleases them; for 
_ it is truth to say that they have neither faith, nor kings, nor laws. One sees no more among 
these people those large assemblies in the form of councils, nor that supreme authority of the 
heads of families, elders, and chiefs, who regulated civil and criminal affairs, and in the last 
resort decided upon war and upon peace, giving such orders as they thought absolutely 
_ essential, and enforcing the observance thereof with much submission and fidelity. There are 
“now only two or three Indians who, in their own districts still preserve, though feebly, a sort 
of power and authority, if one can say that is found among these peoples. The most prominent 
chief is followed by several young warriors and by several hunters, who act always as his 
escort, and who fall in under arms when this ruler wishes particular distinction upon some 
special occasion. But, in fact, all his power and authority are based only upon the good will of 
those of his Nation, who execute his orders just in so far as it pleases them. We had among us, 
at the River of Saint John (Restigouche), one of these old chiefs whom our Gaspesians con- 
sidered as their head and their ruler, much more because of his family, which was very 
numerous, than because of his sovereign power, of which they have shaken off the yoke, and 
which they are not willing any longer to recognize.’ 


“The occupation of this chief was to assign the places for hunting, and to take the furs of the 
-Indians, giving them in return whatever they needed. This man made it a point of honour to 
be always the worst dressed of his people, and to take care that they all were better clothed 
than he. He held it as a maxim, as he told me one day, that a ruler, and a great heart like his, 
ought to take more care for others than for himself, because, good hunter as he was, he 
always obtained easily everything which he needed for his own use, and that as for the rest, if 
he did not himself live well, he should find his desire in the affection and the hearts of his 


subjects. It was as if he wished to say that his treasures and riches were in the hearts and in 
the affection of his people.’ é 


‘It happened that a stranger wished to dispute his right of command, or at least to share with 
_ this ruler that government, with its imaginary grandeur, for which he had as much regard as 
if it were the greatest empire of the world. This competitor arrived well provided with axes, 
with guns, with blankets, with beavers, and with everything which could give him some pro- 
minence and some entrance into the sovereignty which he claimed was properly due him by 
right of hereditary succession, because his father had been formerly head and chief of the 
Gaspesian Nation. “Very well, said our Indian, ‘show that thy heart is a true chief’s heart 
and worthy of absolute.empire over the people whom I rule. There,” continued he, ‘‘are some 
poor Indians who are wholly naked; give them thy robes of otter and beaver. Thou seest, 
again, that I am the worst dressed of all, and it is through this that I wish to appear chief — 
through despoiling and depriving myself of everything in order to aid my Indians. Therefore, 
when following my example, thou shouldst be as poor as I. Let us go a-hunting when the time 
is right, and the one of us who kills the most moose and beavers shall be the legitimate king of 


_ all the Gaspesians.” The stranger accepted this challenge with spirit. In imitation of our 


chief, he gave away everything he had, and kept back nothing except the bare necessaries. 
He went hunting, but he was so unfortunate as to do it very badly, and consequently he was 
obliged to abandon the enterprise which he had formed of commanding our Gaspesians, who 


did not wish to recognize any other head than their old and brave chief whom they obeyed 
with pleasure.’ 


‘The Gaspesians have at Present no fundamental laws which serve them as regulations. They 
make up and end all their quarrels and their differences through friends and through ar- 
biters. If it is, however, a question of punishing a criminal who'has killed or assassinated 
Some Indian, he is condemned to death without other form of law. 
Say they, “If thou killest, thou shalt be killed,”’ 
elders, who assemble in council upon the subje 


dividuals, without any trial of the case being m 
_ has deserved death 


, 
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g to the customs of the country, which serve 
to distribute the places of hunting to each in- 


to oyerstep the bounds and limits of the region 
which shall have been assigned him in the assemblies of the elders. These are held in autumn 
and spring expressly to make this assignment,’ 
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‘The young people must strictly obey the orders of the chiefs. When it is a question of going to 
war, they must allow themselves to be led, and must attack and fight the nation which they 
wish to destroy, in the manner which has been planned by the head of their council of war .. .’ 


‘It is the duty of the head man and chief to have care over the orphans. The chiefs are obliged 
to distribute them among the wigwams of the best hunters, in order that they may be sup- 
ported and brought up as if they were the own children of the latter . . sf 

LECLERCQ, 1910, PP. 234-238) , 

“As we have already mentioned in the chapter on the life-cycle (under “Pre-Marital Adult- 
hood’’), Diereville confirms this picture of chieftanship resulting from individual merit and 
superiority.”’ (Diereville, 1933, P. 149). 

“From these accounts, and from implications scattered throughout the early historical 
literature, the foundations of Micmac political organization become relatively clear — these 
being: (a) kinship affiliations, and (b) superior personal ability.” 

“The first of these factors — kinship — seems to have been the most important. Basic to the 
power of any chief was a large, cohesive, and stable kinship group of which he was the recog- 
nized leader. The larger this unit was, and the greater the number of alliances and affiliations 
which could be traced between it and other groups, the greater was the potential power of its 
head.” 

“Given a large and cohesive kin group, the second all-important factor was individual ability. 
To be a chief it was first necessary to be recognized by one’s kin group as one deserving to lead 
and to command, and to gain the loyal following of this group. To obtain this recognition the 
following qualities seem to have been required: 


(a) the ability to lead men 
(b) to inspire confidence 
(c) superior intelligence, insight, and knowledge 
(d) a grave and dignified deameanor (to “‘act like a chief’’) “ 
(e) lavish generosity towards one’s people; 
a concern for their welfare 43 
(f) the greatest courage and valor in warfare 
(g) superior ability in hunting 


Not absolutely necessary, but a distinct advantage to any would-be chief, was the possession of ' 
supernatural powers.” ; 
“With the existence of these prerequisites, the Micmac chiefs usually derived from families 
already having a tradition of chieftanship — a tradition which seems usually to have been passed 
from a chief to his elder son by deliberate and constant education and training. If this elder son 
was obviously not qualified for the position, some other son may have been prepared for the role; — 
otherwise the office passed to some other family and some other candidate.” ; 
“The territory or domain of local chiefs seems to have been coextensive with the area com- 
monly occupied by the inhabitants of a single summer village. Within this village the local chief 
was the recognized head of the “council of elders,” which consisted of the heads or ‘reépresenta- 
tives of the families represented in the settlement. We conclude, from the comment made by 
Biard, that decisions of the council depended upon a unanimous vote on the part of the members 


a 


and that only such decisions were regarded as giving the chiefs authority toact uponacertain __ 


matter. We may therefore characterize Micmac political organization as being dependent upon _ 
the voluntary association of the adult male members of the community — women, children, and 
young men who had not yet killed their first moose having no part in the system. The latter were 


apparently required to obey without question the decisions of the councils. and of the chiefs.” 


“Upon certain occasions, and at certain times of the year, the various local chiefs of different = 


regions assembled themselves for the ‘council of chiefs,’ in which the shamans also participated. 


It was here, apparently, that the chiefs resolved ‘upon peace, truce, war, or nothing at all, Sal 
often happens in the councils where there are several chiefs, without order and subordination.’ ” 

“According to traditional accounts collected at the end of the 19th century and the beginning of 
the 20th, the Micmac tribe or ‘nation’ was divided into seven districts (seven being the magic 
number of the Micmac). These districts included several summer villages, and therefore 
several local chiefs; we may suspect that they were identical with the areas represented by the 
locals chiefs accustomed to meet in a general assembly or ‘council of chiefs.’ And, as we shall 
see, there seems to have been a system of district chiefs, and one of ‘grand chiefs.’ ” 

“Tn order for us to establish the regional groupings of the Micmac chiefs as it probably existed 
during the 17th century, it is necessary for us to supplement our early sources with a list of 
Micmac chiefs compiled in 1760, with material collected by Harry Piers in 1912, and with 
material, both traditional and ethnographical, collected by Frank Speck and Father Pacifique. 
The first of these sources presents us with some difficulties. It consists of a list of Micmac chiefs . 
compiled by Father Manach, of the Miramichi-Richibucto district, for Colonel-Frye; this list was 
first published in the Pennsylvania Gazette, from whence it was copied by Dr. Xtiles; this copy 
was then published in the Collections of the Massachusetts Historical Society for 1809. Another 
version of the Manach list was also published in 1832, by the historian R. Cooney: although 


commonly used, this variant seems somewhat corrupt, as can be seen by the following com- 
parison: 


Fig. 15 Manach's 1760 list of the Micmac chiefs 
SSS 


Fry (1809, P. 116) Cooney (1832, PP. 37-38) District 
Louis Francis Louis Francis Merimichi 
Dennis Winemowet Denis Wimemowet Tobogimkik 
Etienne Abehabo Etiene Abchabo Pohomoosh 
Claud Atanaze Claud Atanage Gediaak 
Paul Laurence Paul Lawrence La Have 
Michael Algoumatimpk Kashpugowitk 
Tosdph Algiman Joseph Algemoure Chignecto 
John Newit John Newit Pictou 


Baptist La Morue Isle St. John 


Baptist Lamorne 


Reni La Morue Rene Lamorne Nalkitgoniash 


Jeannot Piguidawalwet Cape Breton 


Claud Piguidawalwet Chigabennakadik 
Michael Algoumatimpk Bartlemy Aungualett Keshpugowitk 
Batelemy Aunqualett Jeannot Piguidauduet .Minas 
Augustine Michael Augustin Michael Rishebouctou 





“The district names here used need some comment. The first, Merimichi, is the present-day 
Miramichi. The others may be identified as follows: Tobogimkik - TAPOSIMGEG - Tabusintac; 
Pohomoosh - POGOMOTJG - Pokemouche; Gediaak - ESETAIG - Shediac; Kashpugowitk - 
GESPOGOITG - Cape Sable; Nalkitgoniash - NALIGITGONIETJG - Antigonish; Chig abennak- 
adik - SEGEPENEGTIG - Shubenacadie; and Rishebouctou - LSIPOGTOG - Richibucto. The list 
deriving from Frye is peculiar in that Michael Algoumatimpk’s name is given twice, but it must 
be noted that this individual is associated with the same area both times. Cooney apparently 
attempted to correct his version, for Algoumatimpk’s name is deleted, a different chief is 
associated with Keshpugowitk, and this latter district is identified as being the same as 
Kishoubuguaak, that is, the modern Kouchibouguac River above Richibucto (Cooney, 1832, P. 
38). Cooney also dropped the names of the chiefs from Cape Breton and Shubenacadie, switching 
several other names in the process. We will here accept the 1809 version of the list as the more 
correct one,” 


i divided into seven traditional 
“Both Piers and Pacifique agree that the Micmac nation was 

districts and except for some minor details these districts coincide. In the following table these 
districts have been correlated with each other and with the local chieftanships indicated by 


Manach. 





ONAMAGI : 


EPEGOITG 





Fig. 16. The divisions of the Micmac tribe, according to Pacifique and Piera 


Fig.17. | Micmac Chieftanships & Districts 


Manach ifique (1934) 

Keshpugowitk 

LeHave Annapolis GESPOGOITG 

Chigabennakadik Shubenacadie GTJIPOGTOGEOAG or 

Minas SEGEPENEGATIG 
Eshegawaage ESIGIEAOG 

Cape Breton Cape Breton ONAMAGI 

Pictou Pictou PIGTOGEOG and 

I. St. John EPEGOITG 

Chignecto 

Bediaak Memramcook SIGENIGTEAOG 

Rishebouctou . 

Merimichi 

Tobogimkik Restigouche GESPEGEOAG 

Pohomoosh 





The district of GESPOGOITG 


“According to Pacifique, the first of the Micmac districts covered the southernmost part of the 
Nova Scotia peninsula, namely, the counties of Queens, Shelburne, Yarmouth, Digby, and Anna- 
polis. The natives of the region, who were known as GESPOGOITN AG, seem to have been 
concentrated in at least four or five summer villages — not all of which were occupied at the 
same time, however. Skirting the area clockwise, the first was situated on the Lahave (La Heve) 
drainage; from the part map made by Champlain we learn that about 1604 an Indian village was 
located at the modern site of ELMOI OGSAOEI, or Indian Point, a little ways below the mouth of 
the river (Champlain, 1922, Pl. LXIV). Lescarbot tells us that in 1606, the chief or SAKUMOW of 
the Lahave drainage was Messamoet, who had been to France and had lived in the house of Sieur 
de Grandmont, Governor of Bayonne, and who became involved in Membertou’s war against the 
Almouchiquois in 1607 (Lescarbot, 1911, pp. 323-324; Champlain, 1922, pg. 458, fn.) In a slightly 
later work we learn that in 1610 Sieur de Poutrincourt stopped at Lahave, ‘expecting to find there 
a Chief, whom the French had for a long time called Martin.’ Since Martin had also been chief of 
Lahave in 1607, it seems probable that his Indian name was Messamoet. After Poutrincourt’s 
visit, Martin went to Port Royal, where he was baptized, and where he died the following. week.” 

(LESCARBOT, 1612, IN JR., VOL: 2, PP. 143-149) 

After the time of Messamoet or Martin, a long gap exists in the list of chiefs of Lahave. 


Pacifique tells us that in 1755 and 1760 this post was filled by Paul Laurent, who dealt with ' 


Governor Hopson on February 12, 1755 (Pacifique, 1934). From Frye’ 

; 2 r i ye’s letter of March 7, 1760, 
giving Manach’s list of the Micmac chiefs, we may-conclude that most of the Lahave Indians had 
at that time moved to the Richibucto region, for Laurent told Frye that ‘he was a prisoner in 
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Boston, and lived with Mr. Henshaw, a blacksmith. He is chief of a tribe, which before the war 
lived at LaHave,’ "” 
(FRYE, 1809, P. 115) 

“South of Lahave, Indian villages are known to have existed at Port Rossignol (now Port 
Liverpool), and at Port Mouton. In 1613 the chief at this latter site was Roland, who was the 
younger son of Panoniac, whose death initiated the Souriquois-Almouchiquois war of 1607. 
Originally Roland’s name had been Panoniagues (‘the younger Panoniac’), but after the death of 
his father this appelation had been dropped and he had adopted the name Roland, which had 
been given to him by the French, and which was tendered as LOLAN by the Indians. Pacifique 
postulates that the name LOLAN appears again in later times in the form Laurent, and that the 
LOLAN of Port mouton in 1613 was the ancestor of Paul Laurent of Lahave. This is possible, but 
not proved, A similar speculation that we may indulge in would be that LOLAN’s father 
Panoniac, and Panoniac’s father Niguinoet, may also have been chiefs of the Port Mouton 
district.” 

(LESCARBOT, 1914, PP. 81-82, 283; PACIFIQUE, 1934.) 
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Fig. 18. Map of Nova Scotia showing Micmac sites and place names in the districts of 
GESPOGOITG, SEGEPENEGATIG, ESGIGEOAG, and SIGENIGTEOAG. Dashed lines in- 
dicate important canoe routes; these routes are not shown, however, for southern and eastern 
Nova Scotia, since these areas are completely interlaced by waterways. White land areas have 
elevations of 0-1000 feet; dotted land areas of 100-2000 feet. 


“LOLAN is mentioned in the sources for the year 1613, at which time he gave the part of Father 
Masse aid and comfort during their retreat along the coast after the destruction of Biard’s 
mission by Argall, and informed them of the presence of French ships near Passepec or Sheet 
Harbour.” : 

(LESCARBOT, 1914, P. 65; BIARD, IN JR., VOL. 2, P. 263; VOL. 4, P. 27) 

“From Manach’s list of 1760 we know that a Micmac chief resided at that time in the Cape 
Sable Keshpugowitk or GESPOGOITG\ region of Nova Scotia, and that his name was Michael 
Algoumatimpk. Earlier historical sources fail to mention a village in this area, but local 
traditions indicate that one may have been located either near Cape Sable Island, or at Pubnico a 


little further to the west.” 


(PACIFIQUE, 1934, P. 127) 
“In southwestern Nova Scotia the most important chief known to the early French was 


Membertou (MEMBELTOU), who resided at Port Royal (or Annapolis) but was apparently not 
only a district chief, but also a ‘grand chief.’ Lescarbot tells us that: , , 


‘At Port Royal, the name of the captain or Sagamore of the place is Membertou. He is at least 
a hundred years old, and may in the course of nature live more than fifty years longer. He has 
under him a number of families whom he rules, not with so much authority as does our king 
over his subjects, but with sufficient power to harangue, advise, and lead them to war, to 
render justice to one who has a grievance and like matters. He does not impose taxes upon 
the people, but if there are profits from the chase he has a share of them, without being 
obliged to take part in it. It is true that they sometimes make him presents of beaver skins 
and other things, when he is occupied in curing the sick, or in questioning his demon (whom 
he calls Aoutém) to have news of some future event or of the absent; for, as each village, or 
company of savages, has an AOUTMOIN, or prophet, who performs this office, Membertou is 
the one who, from time immemorial, has practiced this art among his followers. He has done 
it so well that his reputation is far above that of all the other Sagamores of the country, he has 
been since his youth a great captain, and also having exercised the offices of soothsayer and 
medicineman, which are the three things most efficacious to the well-being of man, and 
necessary to this human life. Now this Membertou to-day, by the grace of God, is a Christian, 
together with all his family, having been baptized, and twenty others with him, on last Saint 
John’s Day, the 24th of June (1610). I have letters from Sieur de Poutrincourt about it, dated 
the eleventh day of July following. He said Membertou was named after our good late King 
Henri IV., and his eldest son (Membertousoichis) after Monseigneur the Dauphin, to-day our 
King Louis XIII., whom may God bless. And so, as a natural consequence, the wife of 
Membertou was named Marie after the Queen Regent, and her daughter received the name 
of the Queen, Marguerite. The second son of Membertou, called Actaudin, was named Paul after 
Our Holy Father, the Pope of Rome. The daughter of the aforesaid Louis was named — 
Christine in honor of Madame, the eldest sister of the King. And thus to each one was given 
the name of some illustrious personage here in France...’ 

(LESCARBOT, 1610; IN JR., VOL. 1, PP. 75-77) 


“Both Piers and Pacifique agree that the Micn 


districts, and except for some minor details these 


districts have been correlated with ea 


Manach. 


rac nation was divided into seven traditional 
districts coincide. In the following table these 


ch other and with the local chieftanships indicated by 





Fig. 16. The divisions of the Micmac tribe, according to Pacifique and Piera 





Fig.17._ | Micmac Chieftanships & Districts 

| Pacifique (1934) 
Keshpugowitk 
LeHave Annapolis GESPOGOITG 
Chigabennakadik Shubenacadie GTJIPOGTOGEOAG or 
Minas SEGEPENEGATIG 

Eshegawaage ESIGIEAOG 
- Cape Breton Cape Breton ONAMAGI 

Pictou Pictou PIGTOGEOG and 
I. St. John EPEGOITG 
Chignecto 
Bediaak Memramcook SIGENIGTEAOG 
Rishebouctou 
Merimichi 
Tobogimkik Restigouche GESPEGEOAG 
Pohomoosh 





The district of GESPOGOITG 


“According to Pacifique, the first of the Micmac districts covered the southernmost part of the 
Nova Scotia peninsula, namely, the counties of Queens, Shelburne, Yarmouth, Digby, and Anna- 
polis. The natives of the region, who were known as GESPOGOITNAG, seem to have been 
concentrated in at least four or five summer villages — not all of which were occupied at the 
same time, however. Skirting the area clockwise, the first was situated on the Lahave (La Heve) 
drainage; from the part map made by Champlain we learn that about 1604 an Indian village was 
located at the modern site of ELMOI OGSAOEI, or Indian Point, a little ways below the mouth of 
the river (Champlain, 1922, Pl. LXIV). Lescarbot tells us that in 1606, the chief or SAKUMOW of 
the Lahave drainage was Messamoet, who had been to France and had lived in the house of Sieur 
de Grandmont, Governor of Bayonne, and who became involved in Membertou’s war against the 
Almouchiquois in 1607 (Lescarbot, 1911, pp. 323-324; Champlain, 1922, pg. 458, fn.) In a slightly 
later work we learn that in 1610 Sieur de Poutrincourt stopped at Lahave, ‘expecting to find there 
a Chief, whom the French had for a long time called Martin.’ Since Martin had also been chief of 
Lahave in 1607, it seems probable that his Indian name was Messamoet. After Poutrincourt’s 
visit, Martin went to Port Royal, where he was baptized, and where he died the following. week.” 
(LESCARBOT, 1612, IN JR., VOL: 2, PP. 143-149) 

After the time of Messamoet or Martin, a long gap exists in the list of chiefs of Lahave. 


Pacifique tells us that in 1755 and 1760 this post was filled by Paul Laurent, who dealt with ' 


Governor Hopson on February 12, 1755 (Pacifi 4 

que, 1934). From Frye’s letter of March 7, 1760, 
giving Manach’s list of the Micmac chiefs, we may conclude that most of the Lahave Indians had 
at that time moved to the Richibucto region, for Laurent told Frye that ‘he was a prisoner in 
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Boston, and lived with Mr. Henshaw, a blacksmith. He is chief of a tribe, which before the war 
lived at LaHave,’ ” 
(FRYE, 1809, P. 115) 

“South of Lahave, Indian villages are known to have existed at Port Rossignol (now Port 
Liverpool), and at Port Mouton, In 1613 the chief at this latter site was Roland, who was the 
younger son of Panoniac, whose death initiated the Souriquois-Almouchiquois war of 1607. 
Originally Roland’s name had been Panoniagues (‘the younger Panoniac’), but after the death of 
his father this appelation had been dropped and he had adopted the name Roland, which had 
been given to him by the French, and which was tendered as LOLAN by the Indians. Pacifique 
postulates that the name LOLAN appears again in later times in the form Laurent, and that the 
LOLAN of Port mouton in 1613 was the ancestor of Paul Laurent of Lahave. This is possible, but 
not proved. A similar speculation that we may indulge in would be that LOLAN’s father 
Panoniac, and Panoniac’s father Niguinoet, may also have been chiefs of the Port Mouton 
district.” 

(LESCARBOT, 1914, PP. 81-82, 288; PACIFIQUE, 1934.) 
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Fig. 18. Map of Nova Scotia showing Micmac sites and place names in the districts of 
GESPOGOITG, SEGEPENEGATIG, ESGIGEOAG, and SIGENIGTEOAG. Dashed lines in- 
dicate important canoe routes; these routes are not shown, however, for southern and eastern 
Nova Scotia, since these areas are completely interlaced by waterways. White land areas have 
elevations of 0-1000 feet; dotted land areas of 100-2000 feet. 


“LOLAN is mentioned in the sources for the year 1613, at which time he gave the part of Father 
Masse aid and comfort during their retreat along the coast after the destruction of Biard’s 
mission by Argall, and informed them of the presence of French ships near Passepec or Sheet 
Harbour.” ; 

(LESCARBOT, 1914, P. 65; BIARD, IN JR., VOL. 2, P. 263; VOL. 4, P. 27) 

“From Manach’s list of 1760 we know that a Micmac chief resided at that time in the Cape 
Sable Keshpugowitk or GESPOGOITG\ region of Nova Scotia, and that his name was Michael 
Algoumatimpk. Earlier historical sources fail to mention a village in this area, but local 
traditions indicate that one may have been located either near Cape Sable Island, or at Pubnico a 
little further to the west.” 

(PACIFIQUE, 1934, P. 127) 

“In southwestern Nova Scotia the most important chief known to the early French was 
Membertou (MEMBELTOU), who resided at Port Royal (or Annapolis) but was apparently not 
only a district chief, but also a ‘grand chief.’ Lescarbot tells us that: . ; 


‘At Port Royal, the name of the captain or Sagamore of the place is Membertou. He is at least 
a hundred years old, and may in the course of nature live more than fifty years longer. He has 
under him a number of families whom he rules, not with so much authority as does our king 
over his subjects, but with sufficient power to harangue, advise, and lead them to war, to 
render justice to one who has a grievance and like matters. He does not impose taxes upon 
the people, but if there are profits from the chase he has a share of them, without being 
obliged to take part in it. It is true that they sometimes make him presents of beaver skins 
and other things, when he is occupied in curing the sick, or in questioning his demon (whom 
he calls Aoutém) to have news of some future event or of the absent; for, as each village, or 
company of savages, has an AOUTMOIN, or prophet, who performs this office, Membertou is 
the one who, from time immemorial, has practiced this art among his followers. He has done 
it so well that his reputation is far above that of all the other Sagamores of the country, he has 
been since his youth a great captain, and also having exercised the offices of soothsayer and 
medicineman, which are the three things most efficacious to the well-being of man, and 
necessary to this human life. Now this Membertou to-day, by the grace of God, is a Christian, 
together with all his family, having been baptized, and twenty others with him, on last Saint 
John’s Day, the 24th of June (1610). I have letters from Sieur de Poutrincourt about it, dated 
the eleventh day of July following. He said Membertou was named after our good late King 
Henri IV., and his eldest son (Membertousoichis) after Monseigneur the Dauphin, to-day our 
King Louis XIIJ., whom may God bless. And so, as a natural consequence, the wife of 
Membertou was named Marie after the Queen Regent, and her daughter received the name 
of the Queen, Marguerite. The second son of Membertou, called Actaudin, was named Paul after 
Our Holy Father, the Pope of Rome. The daughter of the aforesaid Louis was named 
Christine in honor of Madame, the eldest sister of the King. And thus to each one was given 
the name of some illustrious personage here in France...’ 

(LESCARBOT, 1610; IN JR., VOL. 1, PP. 75-77) 
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“From the baptismal records of the Church of Port Royal, we find that the Membertou family 
included the following members: 
1. Membertou, ‘a great Sagamore,’ named Emery. 
2. Membertoucoichis, the eldest son of Membertou, 
over sixty years old, named Louis, 
3. The eldest son of Membertoucoichis, aged five, named John. 
4. The eldest daughter of Louis, aged thirteen, named Christine. 
5. The second daughter of Louis, aged eleven, named Elizabeth. 
6, The third daughter of Louis, named Claude. 
7. The fourth daughter of Louis, named Catherine, 
8. The fifth daughter of Louis, anmed Jeanne. 
9. The sixth daughter of Louis, named Charlotte. 
10. Actaudinech, the third son of Henry Membertou, named Paul. 
11. The wife of Paul, named Renee, 
12. The wife of Henry, named Marie. 
18. The daughter of Henry, named Marguerite. 
14. A wife of Louis, named Mme. de Sigogne. 
15. The other wife of Louis, named after Madame de Dampierre. 
16. Arnest, cousin of Henry, named Robert. 
17. Agoudegoven, cousin of Henry, named Nicholas. 
18. The wife of Nicholas, named Philippe. 
19. The eldest daughter of Nicholas, named Louise. 
20. The younger daughter of Nicholas, named Jacqueline. 
21. A niece of Henry, named Anne. 
JR., VOL. i, PP. 109-113) 


“All this confirms the generally held conviction that Membertou was an unusual chief.”’ 
“Membertou’s residence before the arrival of the French colonists is a matter of speculation 
— Champlain giving us no pertinent information deriving from his early explorations, and other 
sources not mentioning this. Judging from his later locations, however, St. Mary’s Bay and 
Annapolis Bay are possibilities. After the establishment of the Port Royal colony, Membertou 
seems tu have had a village within the bay, but just where is not known. Lescarbot tells us that at 
the beginning of the war against the Almouchiquois: 


*.., another chief living at St. Mary’s Bay, more than twelve leagues away, feeling ill, sent 
hastily to tell the said Patriarch that he was ill, and desired to be baptized for fear of dying 
without becoming a Christian . . .’ 

(LESCARBOT, 1914, P. 43) 


Just what this means in terms of Micmac political structure is not clear; perhaps the chief 
referred to above was the local chief, and Membertou, being district chief as well as ‘grand 
chief,’ may have had the privilege to reside anywhere he wished within the area.” 

“In 1613, Louis Membertou (Membertoucoichis) was chief of a village near Cape Fourchu on 
the south coast, probably within the present Yarmouth Bay. (Lescarbot, 1914, P. 65). In more 
recent times the residence of the district chief was again on Annapolis Bay, at Bear River; Piers 
tells us that in 1910 the chief’s jurisdiction covered the counties of Annapolis, Digby. Yarmouth, 
Shelburne, and Queens. (Piers, 1912, PP. 105-106) 


The district of SEGEPENEGATIG 


“Compared to GESPOGOITG, the other districts of the Micmac nation are relatively little 
known. Some statements, however, can be made.” 
_____ “The second of the Micmac districts carried the name SEGEPENEGATIG (Pacifique) or 
f _ SIGUNIKI (Speck, 1922, P. 95). Pacifique gives still another — GTJIPOGTOGEOAG — which is 
__ either an alternate or an error. According to Pacifique, this division took in the modern counties 
a _ of Colchester, Hants, Kings & Lunenburg up to Lahave, thus including the entire Minas Basin 
drainage system but only fronting upon the Atlantic between St. Margaret Bay and Lunenburg, 
and upon the St. Lawrence Gulf at Tatamagouche (Pacifique, 1934). Piers differs somewhat 
from Pacifique, stating that the jurisdiction of the district chief extended over the counties of 
__ Halifax, Lunenburg, Kings, Hants, Colchester and Cumberland. (Piers, 1912, p. 105). Piers’ 
_ inclusion of Cumberland may be an error, since this territory is equivalent to the Chignecto 
: region represented by an independent chief in 1760; the position of Halifax county presents more 
__ of a problem, as we shall see.” 
“Within the SEGEPENEGATIG district, three and possibly four, summer villages may be 
noted; these were located at Shubenacadie, Truro, Tatamagouche, and possibly at Halifax, or 
thereabouts. Of these, none are recorded within the early historical sources, largely because 
a there was little French activity within this region during the 17th century. The name of the first 
village appears in the historical records around 1692, being mentioned at that time in the 
Cadillac Memoir on Acadia. We are told that the land up the Stewiake River is called 
‘chicabenakady, that is to say, place of chicabenes’ (Ganong, 1930a, p.88); the presence of an 
___ Indian settlement is implied, but is not specifically stated. Pacifique tells us that the Indian 
vy name of Shubenacadie was SEGEPENEGATIG (‘ground nut place’), and that Father Gaulin 
__ established a mission there in 1725,” 
PACIFIQUE, 1934) 
“The existence of a village at Truro (OEGOPEGITG) on the Salmon River at the eastern end 
of Cobequid Bay is not specifically indicated in the early historical sources. However, this must 
eh. have been the residence of the chief in the Manach list designated as representing the ‘Minas’ 
area, and the presence of a village there is documented by later sources. Tatamagouche 
(TAGAMIGOTJG), north of Truro on the shore of St. Lawrence Bay, is known to have been 
inhabited at the time of Father Maillard.” 
> _ (PACIFIQUE, 1934) 
“Several villages are known to have existed in the Halifax area, but it is not certain how many 
_ of them fell within the SEGEPENEGATIG district. In 1699, Diereville met three Indian 
be SAKUMOG or chiefs within Halifax Bay (PTJ IPOTOG, ‘great bay’), indicating that it was some 
‘ kind of Indian center (Diereville, 1933, pp. 76-78). One Indian site is recorded at Beaver Bank, a 
little ways up the bay, and was known as NIPMANEGATIG (‘cranberry place’); another is 
‘ known on the west shore of Grand Lake, up the river from Halifax Bay, being occupied in the 
eee, a = aelionmane a pes as TLAGATIG (‘camping ground’). Of these two 
‘rs 5 is more li ve been included withi i inct.”’ 
_ @PACIFIQUE, 1933, Pes) y ed within the Shubenacadie precinct. 
-: “Pacifique informs us without citing any source, that the Shubenacadie chief in 1750 was Jean- 
= Baptiste Cope (Pacifique, 1934, p. 111). If this was the case, this chief must have died before 1760, 
‘Since the Manach list of this year gives the name of Claud Piguidawalwet. The list of 
ote Shubenacadie band chiefs given by Speck (1922, pp. 103-104) shows the Cope family to have been 
f the dominant one again around 1900, having seven hunting districts out of fifteen,” 


The district of ESGIGEOAGIG 


> third political division of the Micmac nation was that of ESGIGEOAGIG (‘skin dressers’ 
. , . * ed 
territory’), also known in the literature as Acadie or TAGMOG (Maillard), as ESHEGAWAAGE 


: _ Possibly reflect local differences in Micmac tr, 


“Within the ESGOGEOAGIG district we must no 
_ ‘May have been, located, These are: 


o 


te seven sites at which settlements were, or 


1. NIPMANEGATIG, at Beaver Bank in Halifax Bay, if not 
to be included in the Shubenacadie district. 

2, ESGEGEOAGIG, or Indian Point in Ship Harbor, traditionally 
the residence of the district chief. 

3, GOIMOTITJG (‘Little Harbor’), or Spry Bay Harbor. 

4. MEGATEOIG (‘Big Eels’), or Liscomb Harbor, 

5. GAMSOG (‘rock on the other side’), or Canso. 

6. NOTOGETETAOLNEG, at the mouth of Salmon River, emptying 
into SETAPOGTOG (‘running far back’), or Chedabucto Bay. 
7. CALAMGOAGANEG, or Port Mulgrave, at the entrance to the 

Gut or Strait of Canso. 


Of these, only numbers (1) and (6) are definitely known to have been summer villages, but if 
native traditions are correct number (2) may also be added to the list. We know from the 
historical sources that Chedabucto Bay was an important fishing station at a very early date, 
and that a Capuchin mission was already established there by 1634 — from which we may con- 
clude that a relatively permanent Indian village must have been situated in the vicinity. Native 
tradition places such a village at the mouth of the Salmon River, and gives it the name in- 
dicated.” | 
(PACIFIQUE, 1933b) 

“Although history and tradition are silent, the site of OALAMGOAGANEG or Port Mulgrave 
must have been a very important one for the Micmac. According to Denys: 


‘... those vessels which are going into the great Bay of Saint Laurens to make their fishery, 
and which arrive on the coast at a very early time and are not able to enter into the grand Bay 
of Saint Laurens by the Grand Passage (Cabot Strait) because of the ice-fields, come to seek 
this little passage, and place themselves at anchor in this cove to let the ice pass by. This 
place is called Fronsac (Port Mulgrave). I have seen there as many as eight or ten vessels, 
and although the current was extremely strong in this little passage, the ice did not incon- 
venience the vessels at this place, because of a great point which advances and turns aside 
the tide which would carry the ice from the great bay . ae 

(DENYS, 1908, P. 170) 


Knowing that Port Mulgrave was, and still is, the only harbor on this coast giving protection 
from the spring ice packs, and knowing that it was used by the early fishing fleets attempting to 
slip into the Gulf of St. Lawrence behind the ice packs being carried out of the Cabot Strait by the 
Cape Breton current, we may reasonably suppose that both the Indians and the fishermen took 
advantage of this enforced stay on the part of the latter to engage in trading activities.”’ 

“North and west of Port Mulgrave we find the disputed county of Antigonish. Here the im- 
portant village seem to have been at TLAGATIG (‘settlement’), now called Tracadie; at 
POGOMGEG (‘dry sand’), now called Pomquet; and at NALIGITGONIETJG (‘broken bran- 
ches’), now called Antigonish. With respect to the first site we are told that: 


*... the islands in the harbour of Tracadie were thickly settled by the Indians before the white 
ever took possession of the place or came around its shores. The beauty of the groves and 
their convenience to sea and land would have tendered them a sort of happy hunting ground 
to the red man. Heaps of human bones, old coins, and various kinds of wooden utensils found 
on these islands bear witness to the prior Indian settlement . . . the meaning of the name itself 
is most striking; it was the settlement, whilst the others were such and such settlement...’ 
(RANKIN, 1929, PP. 376-377; QUOTED BY PACIFIQUE, 1931, P. 106) 


To the west of Tracadie lies Pomquet Harbour, with the AMASIPOGOKG or Pomquet River, ‘by 
which the Indians come in canoes in the spring to bring their furs secretly to the fishermen, to 
whom this is not permitted, but who nevertheless give them tobacco and brandy in exchange’ 
(Denys, 1908, P. 172). Piers (1912, P. 106) informs us that the native chief of Antigonish and 
Guysborough counties once resided here.” = : P 

“‘A little to the west of Pomquet we find the large harbor of ‘Antigonish, and the last major 
village of the area. According to a manuscript source quoted by Pacifique, the Capuchin Fathers ; 
of St. Peters visited the natives here at various times between 1636 and 1658; after this they were 
ministered to by Father Antoine Gaulin, who left a relation dated 1726; and later by Father 
Maillard. From Gaulin’s account we know that this was a favorite meeting place of the Micmac 
chiefs of the area, and from somewhat later sources it appears that the name of the chief of this 
locality around.1760-1800 was Reni Nalkitgoniash or Reni La Morue (Pacifique, 1931, pp. 102-103; 
Frye, 1809, p. 116). From these, and other references we have reason to suspect that this site was - 
inhabited during the 16th and 17th centuries. Denys implies as much when he states that the 
rivers which empty into the bay ‘come from far inland-and by them the Indians, who live there in ~ 
great numbers, come in the spring to trade their furs’ (Denys, 1908, p. 173), but does not speci- 
fically mention a settlement. The first proof of a village here is given on the Bellin map of 1755, 
which has the legend, ‘Village sauvage,’ associated with this geographical landmark.” 


f 


The district of ONAMAGI 


“North of ESGIGEOAG we find the fourth district of the Micmac — ONAMAGI or the ‘foggy 
land,’ also known as L’Isle Royale and Cape Breton. In the Micmac world picture this was the 
‘head’ of the Micmac country, Nova Scotia being the ‘torso.’ Contrary to the conclusion of Speck 
(1922, pp. 107-108), the early French historical sources seem to indicate that Cape Breton 
Possessed a heavy Indian population even before the middle of the 18th century. This population 


_ resulted from the natural advantages of the island — namely, its magnificent fishery — and, in 


the historic era, from the great French fishing fleets arrayed along its east coast and from the 
resulting fur trade. Denys tells us that: 


*... that which makes it valued are the ports and roadsteads which the ships used to make 
their fishery. Mackerel and herring are very abundant around the island, and the fishermen 
make their boitte or bait of them for catching the cod, which is very fond of them, preferring 
them above everything else. . .’ 

(DENYS, 1908, P. 186) 


As we have noted earlier, the island seems to have been discovered in 1504, and we have some 
reason to suppose that the fur trade started shortly after this date. The importance which the 
early fishing interests attached to Cape Breton is illustrated by the fact that a Portuguese colony 
was established there as early as c. 1520; cartographical materials apparently deriving from 
this venture, and appearing around 1550, imply intensive contact with the native population, for 
they preserve aboriginal place-names which can be correlated with Micmac names still in use 
there in recent times.’ 


“By the middle of the 17th century the native use of firearms secured through the fur trade 
resulted in at least one major ecological change taking place upon Cape Breton, for Denys in- 
forms us that: 


*... this island has also been esteemed for the hunting of moose. They were found formerly in 
great numbers, but at present they are no more. The Indians have destroyed everything, and 
have abandoned the island, finding there no longer the wherewithal for living. It is not that 
the chase of small game is not good and abundant there, but this does not suffice for their 
support, besides which it costs them too much in powder and ball. . .’ 

(DENYS, 1908, P. 187) 


The results of this faunal change probably affected the Micmac of the island only in winter, and 

however serious it may have been at the time the moose later returned to the island, and a 

French official could still state in 1745 that ‘the Miramichi and the Labrador (Bras d’Or Lake) 

constitute the principal gathering places of the Micmac of the entire country.’ ’’ 

(PACIFIQUE, 1933, P. 40) : 
“From the available information we may list five important Indian villages situated on the 

Atlantic coast of Cape Breton. These are: PASLOEGATI or POTLOTEG, also known as Chapel 
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Fig. 19. Map of northern Nova Scotia and of Cape Breton Island, showing Micmac sites and place 
names in the districts of ESGIGEOAG, ONAMAGI, and PIGTOGEOG and EPEGOITG. Dashed 


lines indicate important canoe routes. White land areas have elevations of 0-100 feet; dotted land : 


-_ areas of 1000-2000 feet. 


wet 





= ‘Island, Indian Island, or Port Toulouse, at the southern entrance to Bras d’Or Lake (the 


‘Labrador’ ); SOLAGATIG (‘mussel place’) or Mira Bay; MILETJG (‘many shaped’), calied by 


_ the French l’Indienne, corrupted by the English into Lingan; GLEMOOEG, in the south arm of 


<= Sydney Bay; and GEGANISG, or North Ingonish. On the west coast of Cape Breton only one site 


‘is known — that of MOLAPOGOEGEOEI GOMI (‘deeply gutted out harbor’), now known as 
Mabou Harbor. Within the Bras d’Or Lake, four more sites are known: MALIGEOETJG or 
Malagawatch, at the southern entrance to Denys Basin; PGAOIGEN (‘wigwams made of 
bark’), of Nyanza on St. Patrick’s Channel; and ESGISOGENIG or Escasoni, on the East Bay.” 

“Of these sites, that at Mira Bay is one of the first to come to European attention, though not in 
a manner permitting us to conclude that a village was necessarily located there. The Micmac 


_ Mame appears on Portuguese maps of c. 1550 in the forms Xoracade, Xaracada, and Xaracadi, 


where X represents the consonant cluster sh represented by S in Pacifique’s semiphonemic 
system, and Micmac L has been interpreted as Romance R. In later times_a village was 
probably located there, but we have little direct evidence.”’ 

(PACIFIQUE, 1933, P. 40) 

“The site of GEGANISG or Ingonish is known to us from the time of Champlain, and was 
described by Champlain himself in the year 1607, under the name Niganis, as being one of the 
two most important fishing stations in Cape Breton — the other being English Harbor (Port aux 
Anglois) or Louisbourg (Champlain, 1922, p. 456; 1929, pp. 417-418). Denys uses the same name, 
spelling it Niganiche; it is not clear how this old French term was metathesized into the modern 


_ English form Ingonish (Denys, 1908, p. 184). According to local tradition this was the site of the 


Portuguese colony of c. 1520; the same sources indicate an Indian village.” 
(Pacifique, 1933a, p. 38) 

“Our first reference to a village on the Labrador deals with Malagawatch, where Father 
Gaulin established the central Indian mission after the Treaty of Utrecht in 1713. The central 
mission remained here until 1750, at which time Maillard moved it to Port Toulouse or Chapel 
Island (Pacifique, 1933a, p. 35). Escasoni appears in the sources about 1759, being chosen at that 
time as a residence by the ‘grand chief’ of the Micmac, Tomah Denys, who moved to Cape 
Breton with his family from Cumberland county (SIGENIGTEAOG district) after the battle of 
Quebec (Speck, 1922, p. 108). Previously, Cape Breton had had as its chief an individual named 
Jeannot Peguidalouet (PEGUIDEQUALOUET; called Petit Jean by l’Abbe Maillare), who was 
appointed first Captain of the Micmac Warriors at Louisbourg on November 8, 1750, and chief on 
September 10, 1751, by the French governor of Cape Breton Comte de Raumond (Pacifique, 
1933a, p. 48). We also know that this chief was wounded in the seige of Louisbourg in 1758, that he 
was still chief of the island in 1760, appearing on the Manach list as Jeannot Piguidawalwet; and 
that a relative, Claud Piguidawalwet, was chief of the Shubenacadie district at the same time 
(Frye, 1809, p. 116). Curiously enough, no Denys appears upon Manach’s list of the Micmac 
chiefs, although the chieftainship remained in the Denys family, Speck informing us that the 
‘grand chief’ of the tribe about 1900 was Tomah Denys’ great grandson, John Denys, of Escasoni 
(Speck, 1922, p. 108).” 

“Of the remaining two villages within the Labrador, Whycocomagh is referred to as being a 
village by Speck (1922, p. 107) ; our evidence for the former existence of a village at Nyanza rests 
solely upon the native name — PGAOIGEN — meaning ‘wigwams made of bark.’ 

“Port Toulouse is known to us as the site to which Maillard moved the central Indian mission 
in 1750 (Pacifique, 1933a, p. 48). The former existence of a village at GLEMOOKG in Sydney 
Harbor is relatively well established, but that at Lingan or Indian Bay east of Sydney Harbor 
depends upon the fact that the early French used the name |’Indienne for this landmark. Mabou 
Harbor may be suspected as the site of a village since it has one of the very few beaches on the 
west coast of Cape Breton, is well protected, forms the mouth of one of the few rivers of the coast, 


_ and is famous for the great number of salmon which enter it to spawn.” 


The district of PIGTOGEOG and EPEGOITG | 


“Leaving Cape Breton, we come to the fifth district of the Micmac — the one includin 
by g the area 
around Pictou (PIGTOGEOG) and Prince Edward Island (EPEGOITG, ‘lying in the water’). 


_ Passing westward from Antigonish around Cape George, the first important site which we en- 


counter within the district is MALIGOMITJG (‘many coves’), now known as Merigomish. 
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During the 18th century this was the headquarters of the district chief; in 1761 this individual was 
Jeanneoville Pectougawash, also known as Jean Noe) or John Newil, and it was this chief who 
submitted to the English on behalf of his tribe; in 1783, the chief here was Paul Chackegonouet 
(Murdoch, 1865-1867, Vol. 2, p. 407; Pacifique, 1931, pp. 96, 100). This site is mentioned as being 
inhabited in the Micmac legend of the ‘Canibas’ foray, which we will discuss shortly; the date of 
this event is uncertain, but falls within the historic period.” 

“Five miles west of the harbor of [Merigomish we find the harbor of PIGTOG (‘explosion,’ or 
‘fart’), now called Pictou, within which are found a number of important sites. Two villages and 
a gathering place need to be mentioned; of these, the first, the village of OISASOG (‘yellow 
rock’) was located on the East River. Both of these first became known to Europeans in the 18th 
century, but native traditions indicate that they were the sites of settlements long before 
(Pacifique, 1931, pp. 98-99).”’ 

“Indian traditions also indicate that Pictou has long been an important gathering place for the 
nation, and in the Glooscap cycle it is pictured as the center of the Indian country — the place at 
which all the Indians were when Glooscap taught them their arts and crafts (Speck, 1915b. p. 60). 
In this respect an account given us by Patterson (1877, pp. 106, 188) and quoted by Pacifique 
(1931, p. 98) is of great interest: 


‘A great alarm was excited here in 1779 by a large gathering of Indians from Miramichi to 
Cape Breton, probably a Grand Council of the whole Micmac tribe. In that year some Indians 
of the former place having plundered the inhabitants, in the American interest, a British 
man-of-war seized sixteen of them, of whom twelve were carried to Quebec as hostages and 
afterwards brought to Halifax. This is what led to this grand gathering. For several days they 
were assembled to the number of several hundred, and the design of the meeting was 
believed to be, to consult on the question of joining in the war against the English. The settlers 
were much alarmed, but the Indians dispersed quietly . . . But every year, usually in the 
month of September they assembled in large numbers, from Prince Edward Island, An- 
tigonish and other places, their usual place of rendez-vous being either this Fraser’s Pt. 
(near Trenton, on the East River) or Middle River Pt. A person brought up at the latter place, 
has told me that he has counted one hundred canoes at one time drawn up on the shore, and it 
was said that they would sometimes number one hundred and fifty. Sometimes two days 
would be spent in racing or similar amusements. At night came feasting. My informant, on 
one occasion, when a boy, spent an evening at one of these entertainments. He says that they 
had twelve barrels of porridge prepared, which the squaws served out to the men, ladling it 
into dishes, that, he supposed, would hold near a peck each. Two moose were also served up 
on the occasion, with a quantity of boiled barley. Afterward they had various plays and 
games; but the last night they spent in singing and praying. These gatherings continued 
yearly, till a vessel with smallpox was sent to quarantine at the mouth of the Middle River, 
about the year 1838. They have now similar gatherings annually, in the month of July, on 
Indian Island, Merigomish ... .’ 


“The harbor of Pictou also seems to have been the site of a number of Indian battles; one of 


these took place between the ‘Canibas’ or Kennebec Indians of Maine and the Micmac — the ~ 


story being preserved for us by Rand (1894, pp. 179-182). The incident apparently took place 
during historic times, probably during the 17th century. The initiating move was made by two 
parties of Indians from Kennebec, who established themselves in fortified positions at the mouth 
of the Pictou. The Micmac at this time were in a fortified position at Merigomish. After the 
Canibas had cut off a Micmac fishing party and killed all of its members except two, who 
escaped, the Micmac retaliated. Their chief Kaktoogo (‘thunder’) or Toonale (the Micmac name 


cas 


" 


translated into French Tonnerre, and then transferred back into Indian) loaded a fishing boat _ 


with men, arms, and ammunition, sailed over to the Caniba forts, beached the boat, and rushed 

one of the fortifications, killing all of the enemy within. The remaining party then made a peace 

which lasted ever since.” oe 
“The story of another war incident is preserved for us only in local tradition, and concerns the 


Micmac and their enemies, the Kwedech, here confused with the Mohawks. At the western en-— 


trance to Pictou Harbor, where the coast turns to the west, we find a river known to the Indians 
as MENEMOGOAGENTITJG (‘little oyster fishing’) and known to the whites as Carriboo 
River; immediately off shore is Carriboo Island, or GOMAGANEG: which the strait between the 


4 


island and the mainland is known as TETOTGESIT (‘running into the bushes’), and is the sub- — 


ject of the following tale: 


‘. .. the Miemac having heard of the coming of a party of their foes, they concealed them- 
selves in the woods on Little Carriboo Island. Between this and the main land the passage is 


very narrow, not 200 yards wide. The Mohawks had detected the hiding place of the Micmacs, ~ 


and supposing that they might readily, by wading or swimming, pass that distance, resolved 
to cross by night and attack their enemies while they were asleep. But the tide is too powerful 
for any man to swim across it. The Mohawks, not knowing this, plunged in, and the tide eb- 
bing at the time, they were swept away. In the morning the returning tide brought back their — 
dead bodies, each with his tomahawk tied on his head. The Micmac, coming out of their place 
of concealment, were filled with joy at the sight of their dead foes, and danced in triumph for 
their deliverance. At the time of the arrival of the English settlers, the affair was still fresh in 
the memory of the Micmacs, and was represented as having taken place only a short time 
before, during the wars between the English and the French. The late James Harris men- 
tioned that he found two or three iron tomahawks in the sand on the shore of Little Carriboo 
Island, which at the time were regarded as having belonged to the mohawks ...’ 
(PACIFIQUE, 1931, PP. 96-97) 


“A little past this landmark, the mainland section of this Micmac district ends, giving way to 
that of Shubenacadie, which reached to the Gulf of St. Lawrence in the vicinity of Tata- 
magouche. The district also takes in Prince Edward Island, however, and we may now consider 
this precinct briefly.” ; 

“Three major sites, and any number of smaller ones, are known to us from EPEGOITG or 
Prince Edward Island. Of these, Malpeque Bay (MAGPEG, ‘large bay’), in the western part of 
the island, seems to have been the most important during the historic period. It was first men- 
tioned in a letter of 1738, written by the Abbe Le Loutre, as Malpek, and was described as one of 


the three Micmac missions of his day. Le Loutre also informs us that the village was some ‘27 . 


leagues from the port of La Joie (Charlottetown), with five or six other villages which are 
dependent upon it’ (Pacifique, 1929, p. 40). The advantages of Malpeque Bay are such that it 
must have been favored aboriginal campsite; among other things, it is within easy distance of 
the three major walrus hunting grounds of the island (marked A, B, and C on the map of Micmac 
placenames). Malpeque was probably the residence of Baptiste La Morue, chief in 1760; around 
1900 the chief was John Sark, residing at Cascumpeque (GASGEMGEG, ‘sand bluff’), a little to 
the north (Pacifique, 1929, pp. 39-40; Speck, 1922, p. 116).” : 4 

“Tn the eastern part of the island, one of the more important recent villages seems to have 
been located up the Hillsborough River from Charlottetown, near Southport Ferry, being known 
as ATOSAG OAINEI (‘trout cove’). Charlottetown (POGSEG, ‘rocky strait’) was important in © 
its own right as the place where Maillard distributed the traditional gifts from the French 
government to the Indians of the island (Pacifique, 1929, p. 42). Just north of ATOSAG OAINEI, 
on the northern coast of the island within Rustico Bay (TAPO TOITEN, ‘double entrance’), was 
another important site (Gesner, in Douglas, 1925, pp. 45-46). 


The district of SIGENIGTEOAG 


“Leaving Prince Edward Island, we come to the sixth political division of the Micmac nation 
— that of SIGENIGTEOAG, which included the counties of Cumberland, Westmorland, Albert, 
Kent, and — in the early historic period — the counties east of the St. John and south of Grand 
Lake, namely St. John, Kings, and Queens. The region thus contained a number of important 
drainage systems, each of which probably had a village and a local chief at some time during the 
early historic period. These drainage systems are: Cumberland Basin; Verte Baie; Petitcodiac; 
Shediac; Buctouche; Richibucto; Kouchibouguacis; and Kouchibouguac. Of these, the most 
important from the standpoint of the native population were the Petitcodiac and the Richi- 
bucto.”’ 

“Although Chignecto Bay and Cumberland Basin played an important part in the early French 
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Fig. 20. Map of northern New Brunswick and Prince Edward Island, showing Micmac sites and 
place names in the districts of PIGTOGEOG and EPEGOITG, SIGENIGTEOAG, and 
GESPEGEOAG. Dashed lines indicate important canoe routes. White land areas have 
elevations of 0-100 feet; dotted land areas of 1000-2000 feet; black land areas of above 2000 feet. 





= “settlement of Acadia, and in the French and English wars, the historical sources give us little 


. 


£ 


information relative to the ¥native villages of the area, particularly since the maps are 
_ inadequate before about 1680. We may suspect, however, that the area about Sackville, at the 
head of Cumberland Basin was an important one for the natives, being located on the main 


~ portage between the Bay of Fundy and the Gulf of St. Lawrence — this is confirmed to some 


extent by legendary materials. (e.g. Rand, 1894, pp. 294-296).” 


_ “Our information concerning Baie Verte, just north of Cumberland Basin, is somewhat better, 

for at the end of the portage from Cumberland Basin the Franquet map of 1752 indicates a 

_ ‘cabane sauvage,’ as well as a ‘tomb sauvage’ and an ‘autre tomb plus ancienne’ (Ganong, 1899, 
Pp. 286). 

“Despite the early French settlements on the Memramcook and Petitcodiac Rivers, in- 

_ formation is almost completely lacking concerning these activities and those of the Indians. The 

first name, derived from the Micmac form AMLAMGOG ( ‘many and varied streams’) appears 

in 1686 in the De Meulles map as Mimramcou, while the second appears at the same time as Pet- 


_ coucoye, and derives from the Indian PETGOTGOIAG (‘bent stream’) (Ganong, 1896, pp. 251, 


_ 261; 1897, Fig. 26). One of these sites, or that at Cumberland Basin, may have been the residence 
of the ‘grand chief’ Tomah Denys before his removal to Cape Breton Island. In more recent 
times, Piers (1912, p. 105) describes Memramcook as the residence of the district chief. The 
Tegion is also noted in Micmac history as the scene of warfare between the KWEDECHES and 

_ the Micmac, the legend telling us that 


*. .. The Kwedeches having retired to Fort Cumberland, and thence on to Tantama (Sack- 


ville), before their enemies, and thence on beyond Petcootweak (Peticodiac), Ulgimoo built a 


} 


mound and fortification at the place pow called Salsbury, where the mound still remains . . 


(RAND, 1894, pp. 294-295). 


“Some evidence exists pointing to the former presence of Indian villages at Shediac and 
Buctouche; the first is given by the Manach list as the residence of a chief in 1760, and a possible 
Indian fort is known to exist on Indian Island within the bay. At Buctouche, or SGETOPEN- 
TJITIG (“descending way”), an old Indian village site is known at Indian Point. A burial 
cena a - reported on the MTJIOGONEG or Black River a few miles to the north (Ganong, 

» P. 80).’ 

“We are fortunate in possessing some very detailed information from Denys concerning the 

Micmac establishment on the Richibucto or LSIPOGTOG river. Denys informs us that, 


*... the Chief at Rechibouctou, named Denis, is a conceited and vicious Indian. All the others 
of the Great Bay (of S. Laurent) fear him. He has upon the border of the basin of this river a 
rather large fort of stakes, with two kinds of bastions; inside is his wigwam, and the other 
Indians are encamped around him. He has a great piece of wood placed upright to the top of a 
tree, with large pegs which pass through it in the manner of an estrapade and serve as steps 
for ascending to the top. There from time to time he sends an Indian to see if he can perceive 
anything along the coasts. From this place one can see far out to sea. If any vessels or canoes 
are seen, he has his entire force brought under arms with their bows and arrows and their 
_ muskets, places a sentinel on the approach to ask what persons they are, and then according 
to his whim he makes them wait, or has them come immediately. Before entering it is 
required that they make a discharge of their guns, as a salute, and sometimes two. Then the 
leader enters, and his suite after him. He never goes out from his wigwam to receive those 
who come to visit him. He is always there planted upon his haunches like an ape, his pipe in 
his mouth if he has any tobacco. He never speaks first. He expects that he shall be paid a 
compliment; and sometime later he replies with the gravity of a magistrate. If he goes to the 
wigwam of some Indian, on arriving he has a musket discharged to inform the other Indians, 
who come out from their wigwams, and go to meet with him with their muskets. Then they 
accompany him to the wigwams, (and) when he goes inside they again fire each one a shot 
from his musket, Such is the manner in which he makes them receive him, more through fear 
than through friendship. They all wish for his death; he is not liked by a single one. If they are 
delinquent in their duty, he beats them, but not when they are together, for in this case he 


could not do it with impunity. But when he catches them alone he makes them remember 
their duty. If the Indians make a debauch, he is never of their number, (but) he hides him- 
self; for in drunkenness they are as great chiefs as he, and if he were to say to them 
something which made them angry, they would murder him. At such times he is wise, and 
never speaks of his greatness .. .’ 

(DENYS, 1908, PP. 195-196) 


The problem of Chief Denis’ chieftainship will be discussed later; here we may merely note that 
his fort probably was located on the present-day Indian Island (LMOI MENIGOG), where “the 
present Indians say their most important village was in early times. This island, now abandoned 
and grown up with scrubby woods, is rather more elevated than any other land in the vicinity of 
the basin, and moreover is the only one of the known Indian village sites of Richibucto . . . which 
commands the views mentioned by author along the coast’”’ (Ganong; in Denys, 1908, p. 195, fn.) 
This may also have been the village referred to at a later date as TETTOETJITTAON (“village 
of poor prayers’’), but this name may also have been applied to the site on the present location of 
the town of Richibucto, at Platt’s or Shipyard Point, just below the present Marine hospital 
(Pacifique, 1928b, p. 143).”’ 

“The Shipyard site seems to have been the location of the Micmac village of c. 1730, for it is 
here that Indian tradition places the rock upon which one of their members was executed by 
stoning for the crime of having treasonable correspondence with the Mohawks imported by the 
English to terrify the Maritime Indians into submission (Ganong, 1906, p. 80; Pacifique, 1928, p. 
143). An Indian uprising of a few years earlier seems to have been led by a chief from here, for 
Cooney (1832, pp. 136-137) tells us that: 


‘... In the year 1723, or 1724, a very general war was commenced against the English by 
several divisions of the Micmac, or eastern nation, of which the most violent, as also the most 
sanguinary, were the Richibuctos. This tribe assisted by a party of Penobscots, and com- 
manded by a formidable and stalwart fellow, called Argimoosh, or the Great Witch, attacked 
Canso, and other harbours in its vicinity, whence they took 16 or 17 sail of fishing vessels 
belonging to Massachusetts .. .’ 


In Manach’s time, the chief at Richibucto was Augustine Michael (Frye, 1809, p. 116).”’ 

“Tradition reports other village sites on the Richibucto besides the two just discussed; one of 
these seems to have been located at the mouth of the Aldouin River about a mile or so from 
Richibucto, having associated with it a burial ground known as OTGOTAGANEGATIG; a few 
miles up the river another burial ground is to be found further up the river at a site opposite the 
molus River. No historic information concerning these sites seems available, however 
(Pacifique, 1928, pp. 143-145).”’ 


The district of GESPEGEOAG 


“North of the Richibucto and its allied rivers, the Kouchibouguacis and the Kouchibouguac, 
we come to the seventh and last traditional district of the Micmac nation — known as 
GESPEGEOAG, or the “last land.” According to the Micmac legends, this is the most recently 
acquired section of the Micmac lands, being wrested from the KWEDECH,; it is also the largest, 
almost equaling all the other districts put together. Within the district of GESPEGEOAG, three 
rivers are of major importance: the Miramichi, the Nipisiguit, and the Restigouche. Although 
villages were also located on smaller drainages, the important chiefs seem to have been located 
upon these large rivers.” ; 

“The Miramichi drainage is the largest within the Micmac territory and, according to Denys, 
supported the largest part of the Micmac population (Denys, 1908, p. 199). Despite this fact, few 
of the Miramichi villages are known to us through historical sources. The evidence is best for the 
very important site of Burnt Church, on the northern side of Miramichi Bay. This was originally 
known to the Indians under the name of ESGENOQPOTITJG (“watching and waiting’’), and 
appeared in the French missionary accounts as Skinoubondiche (ESGENOOPOTITJG — Es- 
kun-00-ob-a-dich — Skinoubondiche.) Saint-Vallier tells us that a Recollect mission was 
established near there in 1685-1686 upon land given to the order by the Sieur Richard Denape 

‘2 


~ Fronsac. The site seems to have been continually occupied by the Indians after this da 


although priests were absent for long periods. In 1758 or 1759, the church was burned by the 
English, whence the present name (Ganong, 1899, p. 232; 1906d, pp. 21-32; Pacifique, p. 46). Other 
traditional native villages on the Miramichi include NATOAGANEG (‘eel fishing’), near the 
junction of the Northwest Miramichi with the main Southwest branch; METEPENAGIAG ~ 
(“high bank’’), known now as Red Bank, at the junction of the Little Southwest branch with the 
Northwest; and ALNAO (‘Indian town’’), at the junction of the Renous with the Southwest 
Miramichi (Pacifique, 1928a, pp. 209, 213).’’ ; y EOF 

“The Miramichi Indians are famous in the French sources as the ‘“Cross-bearers.”’ Despite 
this fact, the early accounts give us neither the names of their chiefs nor the locations of their 
principal settlements. In 1760, the chief on the Miramichi was Louis Francis (Frye, 1809, p. 116). 
From Micmac legends we learn that a very important chief of the river, and the one who 
defeated the KWEDECH for the last time, was called Mejelabegadasich or ‘‘Tied-in-a-hard- 
knot.” We will return to this individual shortly (Rand, 1894, pp. 212-215).” 

“North of Miramichi Bay lie the rivers of Tabusintac (TAPOSIMGEG, ‘‘the couple’), 
Tracadie (TLAGATIG, “camping ground’’), Maltemque (MALTENGEG), and Pokemouche 
(POGOMOTJG, ‘‘where holes are made for fishing’). According to Ganong all of these had 
native settlements at their mouths — the one at the last named site being known as SAGAOET- 
JOEGATIG (Ganong, 1906-1908, pp. 317-318; Pacifique, 1927, p. 185; 1928a, p. 44). The Manach list 
tells us that the chief at Tabusintac in 1760 was Dennis Winemowet, and that the one at Poke- 
mouche was Etienne Abehabo (Frye, 1809, p. 116).” 

“To the north of Pokemouche we come to the islands of Shipagan (SKPAGAN, “‘passage’’) and 
Miscou (SIGPAGANTJITJG, “‘little SIPAGAN”’), which were of great importance to the native 
because of the presence of walruses upon the beaches, and of a heavy concentration of French 
fishing boats offshore. No large villages seem to have been located in the immediate vicinity, 
however (Denys, 1908, pp. 200-204; Ganong, 1904b, pp. 240-241; 1906c, pp. 462-464; Pacifique, 1927, 
pp. 184-185).’” 

“West of the Miscou region lies Chaleur Bay (MAOI POGTAPEI, “‘the grand bay’’), and the 
important rivers of Nepisiguit and Restigouche. At the first of these, known to the Indians as 
OINPEGITJOIG, NEPIGIGOUIT, or WINKAPIGUWICK (all of which mean “roughly flowing”’ 
or “troubled and foaming water’’), the Indian village was most likely located on St. Peter’s 
Island (OINPEGITJOIG) within Nepisiguit Basin and opposite the modern town of Bathurst 
(Ganong, 1899, p. 232). The earliest French settlement here was that of the Recollects of the Pro- 
vince of Aquitaine, established in 1620. Somewhat later the Capuchins worked here, and in 1644 
the Jesuits established a mission there. Denys’ establishment was on the northwest side of the 
basin, and consisted of some houses, a trading post, anda fort (Denys, 1908, pp. 213-214; Ganong, 
1899, p. 299; LeClercq, 1910, pp. 161-163).”’ 

“LeClereq’s description of the native settlement at Nepisiguit leaves much to be desired; we 
infer, however, that the village at Nepisiguit Basin must have been of significant size to have 
been the object of so much missionary effort, and LeClercq implies as much (LeClercq, 1910, pp. 
164, 193). We know Of no chiefs from this locality, but there undoubtedly were some.” 

“The Restigouche is famous in Micmac traditional history as the river on which the Micmac- 
Kwedech war originated, and as the ancient boundary between these two tribes. The traditional 
and historical sources indicate a number of villages. Ganong tells us that, 


‘,.. the tradition among both Indians and whites is that the settlement now at Mission Point, 
Quebec, opposite Campbellton, was formerly at Old Mission Point on the New Brunswick 
side. Herdman in his history of Restigouche states that at Old Mission Point was the land 
granted by Richard Denys in 1685 for a mission, and that there was formerly a village there, 
stockaded, with a chapel and burying ground within. This is probably correct. Many Indian 
relics have been found on the point, and many skeletons have been unearthed by the washing 
away of the banks. This was no doubt the village of Restigouche mentioned in the Jesuit 
Relations of 1642, and by St. Valier in 1688. The movement across the river must have taken 
place about the middle of the last century, for the Fine survey map of about 1745 marks 
“Village Sauvage”’ on the Quebec side. Herdman states that they removed to the Quebec side 
in 1745, and Plessis places the formation of the mission in 1759. Von Velden’s map of 1785 has 


“Indian Village La Mission,”’ on the Quebec side, and he states they have a neat log church. . 


? 


(GANONG, 1899, p. 233) 


i the Old Mission Point site 
“Pacifique (1927, pp. 171, 179) informs us that the ancient name of 
as" rs 1G0G Céwelling place par excellence’), and identifies this settlement with the legendary 
Micmac-Kwedech village. Other place-name identifications seem to confirm this. In Mechling’s 
version of the origin of the Micmac-Kwedech war, for example, we are told the following: 


*] want to tell the story of how Restigouche obtained its present name. It was more than two 
hundred years ago (before 1911). There was a man named Tunel who was Buowin and Ginap 
and belonged to the Micmac tribe. Before it received the name Restigouche, the place was 
called TEDJIGUKH. They had their village there on the left hand side of the river... 


(MECHLING, 1914, p. 126) 


The narrator concludes by telling us that the name of the village was changed to Restigouche 
after the first battle between the Micmac and Kwedech there, commemorating the event leading 
to the war. Pacifique (1927, p. 171) is somewhat more specific, stating that this name was given 
to this river and to this entire region by the ancient chief Tonel (Tonnerre), in memory of the 
extermination of a party of the Iroquois, to which he had given the signal by this cry: ‘LISTO 
GOTJ— disobedience to your father.’ This Micmac name — LISTOGOTJG — thereafter became 
the French and English Restigouche by linguistic processes already familiar to us. Pacifique 
also informs us that another early Micmac name for this region was PAPISIGENATJG, 
meaning ‘the place of Spring amusements.’ Rand’s account of the origin of the Miemac-Kwedech 
war throws some light upon the significance of this title (Rand, 1894, pp. 200-201).”” 
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Fig. 21. Map of the Gaspe Peninsula showing Micmac sites and place names in this section of the 
district of GESPEGEOAG. Dashed lines indicate important canoe routes. White land areas have 
elevations of 0-1000 feet; dotted land areas of 1000-2000 feet; black land areas of about 2000 feet. 





“Besides TEDJIGUKH, TJIGOG, or LISTOGOTJG, tradition indicates another village, known 
as SIGITOMGEG (‘the way the bay runs’), at the present location of the town of Dalhousie. 
Immediately to the south we find the site of OGPIGANTJIG (‘huts in the ground’), now called 
Eel River. This was important throughout the historic period, and is now an Indian reserve, 


_ since the eel fishery is one of the best in the country. Ten more miles to the east we encounter 


TESENIGEG or Heron Island, the traditional burying of the Restigouche Indians Ganong, 1899, 
p. 233; LeClereq, 1910, pp. 302-303; Pacifique, 1927, pp. 179-181).”’ 

“Despite this abundance of information concerning the location of Indian settlements upon the 
Restigouche, and despite the fact that LeClercq holds the Restigouche chief of his time up to us 
as the exemplar of Micmac chieftainship (LeClercq, 1910, Pp. 234-236), only the legendary Tunel 
or Tonel is known to us by name.” 

“The Restigouche chieftainship is the last of which we have any definite information. From 
Father Richard’s account of Micmac warfare, to be given shortly, it would seem that local chief- 


tainships did exist along the southern shore of the Gaspe Peninsula. Other historical sources are 
silent, however,” 


MICMAC "GRAND CHIEFS” AND HEAD FAMILIES 


“Tn the survey of the Miemac political divisions and chieftainships just concluded, it has been 
necessary for us to distinguish between different kinds of chiefs, namely: local chiefs, district 
chiefs, and ‘grand chiefs.’ This arrangement, although well known from more southern agri- 
cultural tribes, is quite unexpected among such a northern, non-agricultural, Algonquian group 
and deserves further consideration.” 

“As has been stated previously, Micmac chieftainship was the product of kinship affiliations 
and superior personal ability, and was customarily passed down through families having a 
tradition of chieftainship and members capable of assuming the role, That such,an arrangement 
also held for the ‘grand chiefs’ is indicated by a number of sources. In one, for example, Speck 
(1915e, p. 506) mentions that ‘here (in Cape Breton) resides the Grand Chief John Denys in whose 
family the life chieftaincy of the tribe is an inheritance.’ Other authors support this assertion.” 

Faced with this patter n of chieftaincy residing in certain families, we may ask whether the 
information we have gathered concerning the various Micmac chiefs gives us any additional 
data upon specific families. We find that such is the case. Manach’s list gives evidence that more 
than one chief could come from a single family; for example, Claud and Jeannot Piguidawalwet 
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were chiefs at Shubenacadie and Cape Breton respectively while Reni and Baptist La Morue 
were chiefs at Pomquet and Malpeque (P.E.1.). Evidence is also available to demonstrate the 
persistence of a line of chiefs in time, namely, the following list of legendary and historic 
renowned Micmac leaders: 


1. Chief Tunel — legendary Micmac chief, warrior, and shaman, who lived at TJIGOG on the 
Restigouche, who defeated the Kwedech in one of the first battles after the start of the Mic- 
mac-Kwedech war, and who gave the name LISTOGOTJG to the region. 


2. Chief Ulgimoo — a famous legendary figure who was also a warrior and a shaman, who 
lived in the vicinity of Cumberland Basin, probably before 1600, and had a fort near Sackville. 
He was a major figure in the Kwedech war, and had a younger brother named, 


3. Mejelabegadasich, or ‘Tied-in-a-hard-knot’ — a legendary BUOWIN, GINAP, and 
SAKUMOW who lived near Miramichi, probably before 1600. In his old age he took part in the 
last battle with the Kwedech, killing the Iroquois chief Wohooweh on PATGOITAGANETJG 
(little anvil) near the mouth of the Tabusintac river. 


4. Chief Membeltou (in French, Henri Membertou) — a famous BUOWIN, GINAP, and 
SAKUMOW who lived at St. Mary’s Bay or Annapolis Bay, and was chief from circa 1550 to 
1611. He was famous for his part in the wars against the Almouchiquois of the Kennebec 
region, and may have been ‘grand chief.’ 


5. Chief Kadtoogo or Toonale (‘Thunderer’) — GGINAP and SAKUMOW at Merigomish 
sometime after 1600; famous for his part in the last battle with the Kennebec Indians at 
Pictou. 


6. ‘Chief Denis’ (Micmac name unknown) — a powerful Richibucto chief who was greatly 
feared by his people and who probably was in his heyday around 1640-1670. 


7. Chief Algimoosh (‘Little Algimoo’ known to the English as Argimoosh) — a ‘formidable 
and stalwart’ chief, called the ‘Great Witch’ by Cooney, who led the Micmac and Penobscot 
attack against Canso around 1724. Chief at Richibucto. 


8. Joseph Algiman — chief of Chignecto in 1760 according to the Manach list. 


9. Tomah Denys — ‘grand chief’ of the Micmac, residing in the Cumberland district before 
1759, and then moving to Escasoni in Cape Breton. 


10. John Denys — ‘grand chief’ of the Micmac around 1900 and great grandson of Tomah 
Denys. Still located at Escasoni. 


t 


\ 


“The first family to be considered is that of the Denyses. The line clearly runs back from John 
to Tomah Denys; beyond this last individual our historical sources fail us, but we have reason- 
able grounds for supposing that Chief Denis of Richibucto may have been an earlier link to this 
line of chiefs.” 

“From Lescarbot’s comments on Micmac naming customs it seems highly probable that 
Argimoosh or Algimoosh of the Richibucto was a descendant of the line represented by Ulgimoo 
and Mejelabegadasich, his name being reducible to “Little Ulgimoo.’ We may also suspect 
Joseph Algiman of being a member of this line.’’ ; 

“Two ‘head families’ thus seem to be indicated: the Denyses and the Ulgimoos. Since both 
Chief Denis and Algimoosh resided at Richibucto, the question arises whether these might not 


actually have been related — whether the Denyses might not have been Ulgimoos? This question 


is intriguing, but its resolution with the present evidence is doubtful. With the information at our 
disposal the Membertou family of southern Nova Scotia seems unaffiliated with those further to 
the north.” 

(HOFFMAN, 1946) , 


MICMAC ECONOMICS 


“In the economic area, the sea and its products were of first importance to the Micmac; the 
sea providing them with at least 90 per cent of the food consumed and keeping them adequately 
supplied for 10 of the 12 months of the year. From the Micmac point of view, however, fishing 
seems to have been a low prestige occupation, their attitude undoubtedly was that anyone could 
fish, but that only an individual with power and skill could be a hunter . . . the fact remains 
however that the aboriginal Micmac economy seems to have been based upon water resources — 
hunting activities requires special weather conditions and being capable of supporting the 
population for only a short period of time (Hoffman, 1946).”’ 

“Micmac year began with the autumn season. The Micmac fishing season began with the 
waning of winter storms upon the Atlantic, the breaking up of the shore and river ice and the 
resulting warming of the waters. At this time the population moved to the sea coast, to the bays, 
estuaries, coves and river mouths noted for their goodruns . . . here, while waiting for the spawn 
runs to begin, the Indians repaired their fishing tackle, put their canoes in proper condition or 
built new ones, and replaced the weir and fish traps that had been carried away by the winter 
ice and storms. The latter were placed across the mouths of streams and along the banks of 
rivers and bays, and consisted of stakes driven side by side, which they placed almost erect, 
propped up by wooden bars, like buttresses, with a space therein for the fish to pass, which find 
themselves caught at the far of the tide which appear in such numbers . . . these weirs were made 
partly of stone. (Lescarbot, 1914).” - - 

“In the middle of March, fish began to spawn and to come up from the sea into certain 
streams, often so abundantly that everything swarms with them. Anyone who hasn’t seen it 
could scarcely believe it. You cannot put your hand in the water without encountering them. 
Among these fish, the smelt is the first; this smelt is two or three times as large as that in our 
rivers; after the smelt comes the herring at the end of April. At the same time bustards, which 
are large ducks, double the size of ours come from the south and eagerly make their nests upon 
the islands, Two bustard eggs are equal to five hens’ eggs. The same time come the sturgeon and 
salmon and the great search through the island for. eggs, as the waterfowl, which are in great 
numbers, lay their eggs then and often cover the islands with their nests. From the month of May 
up to the middle of September, they are free from anxiety about their food for the cod are upon 
the coast and all kind of fish and shellfish (Biard, 1616).”” 

“The principal methods used by the Micmacs for catching and securing for their own use some 
part of the marine population were the weir, fish traps, the harpoon and the hook and line. The 
main track construction of the weir was used very readily; and this implement was used 
primarily to capture ground fish such as flounders, skate, sturgeon, cod, tomcod, white and 
squirrel hakes. As far as tide water fish, such as young salmon, brook trout, smelt, eel, striped 
bass and sea perch.” ; 

“Fish traps also played an important part . . . at the nearest place of the river where there is 
the least water, they make a fence of wood, clear across the river to hinder the passage of the 
fish. In the middle of it they leave an opening in which they place a bag-net like those used in 
France, so it means that it will be inevitable the fish should run into them. These bag-nets, which 
are larger than ours, are raised two or three times a day and they always find fish therein. It is in 
is in the spring that the fish ascend and in the autumn they descend and return to the sea. At that 
time they place the opening of their bag-net in the other direction. (Denys, 1908).” 

The hook and line was an aboriginal item amongst the Micmac people. 

‘For the Micmac, spring and early summer was not only a time of spawning runs but also of 
bird migrations, at which time the considerable bird population was supplemented by great 
hordes of northward moving species. Within the Maritimes, the resident bird population in- 
cluded gannets, black ducks, red-breasted mergansers, ruffled grouse, black-backed gull, 
herring gull, puffins, owls, teals, herons, bitterns, brants, osprey, woodcocks, snipes and auks . . 


‘... So great in abundance was all kinds I have named — wild geese, brant, ducks, teal, white 
and grey geese, large and small snipe — that all my crew and myself, having clubs for our- 
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ed so great a number as well as young as of their'fathers' and mothers which were 
very sluggish in rising from their nests, that we were unable to carry them all away. And 
aside from these the number of those which were spared and which rose into the air, made a 
cloud so thick that the rays of the sun could scarcely penetrate it, So great a quantity of wild 
geese, ducks and brants — that it is not believable, and they all make so great a noise at night 
that one has trouble to sleep.”’ 

(DENYS, 1908) 


selves, kill 


“With respect to migratory birds, we also report . . . they creep along the grass and assail the 
outards or wild geese which in the springtime and in the summer graze along the meadows; 
sometimes also they glide softly and without noise, in their canoes and light vessels of bark, to 
the shores where the ducks and other waterfowl are and there strike them down... (Lescarbot, 
an certain closed coves which are under cover from the wind, the wild geese, the brants and 
the ducks go to sleep out upon the surface for on the land they would not be safe because of the 
foxes. To those places the Micmacs went two or three in a canoe with torches which they made of 
birch bark; these burn more brightly than torches of wax. Reaching the place where all the birds 
are, they laid down in the canoe, which allowed to drift without their being seen. The current 
carried them into the midst of all those birds which had no fear of them, supposing them to be 
logs of wood which the sea was carrying from one place to another — something that often 
happens which makes them accustomed to it. When the Indians were in their midst, they lighted 
the torches all at once. The darkness of the night makes this light very conspicious so that they 
suppose it is the sun or another thing. They all proceeded to reel in confusion around the torches 
which an Indian held, always approaching the fire and so close that the Indians, with the sticks 
they held, knocked them down as they passed. Besides, by virtue of much reeling about, they 
became dizzy so that they feel as if dead; then the Indians took them and wrung their necks, As a 
result, in a single night, they filled their canoes (Denys, 1908).” ; 

“With the passing of summer and the beginning of autumn, the Micmac way of life saw a re- 
orientation towards the interior . .. now in the middle of September the Micmacs withdraw from 
the sea, beyond the reach of the tide to the little rivers, where the eel spawn, of which they lay in 
a supply; they are good and fat. In October and November comes the second hunt for elks, moose 
and beavers; and thenin December comes a fish called tomcod which spawns under the ice. Also 
then the turtle bear little ones (Biard, 1616).” 

“After a supply of eels had been secured and preserved, the Micmac turned their attention to 
the moose. To hunt these, the hunters had to depend largely upon strategy and surprise, for at 
this time the animals could not be run down as in the winter. The Indians knew approximately 
the places where they could be found. And those localities — they beat the woods going from one 
part to another to find their tracks. Having found one, they followed it, and they knew by the 
track that even from the dung, whether it was a male or a female and whether it was old or 
young. By its tracks, they also knew if they were near the beast; then they considered whether 
there was any thicket or meadow nearby where the beast would likely be, judging from the 
direction itwas taking. They were rarely mistaken. They made a circle around the place 
where it was in order to be below the wind so as not to be discovered by the moose. They ap- 
proached it very softly, fearful of making noise enough to reveal themselves to it. Having 
discovered it, if they were not near enough, they approached closer within arrow shot, which is 
from 35 to 50 paces. Then they launched their blow against the beast which rarely fell to a single 
arrow; then it was necessary to follow its tracks. Sometime the beast would stop hearing no 
noise. Knowing this from its pace, they went slowly and tried to approach it yet again and gave it 
still another arrow shot. If this did not make it drop, they had again to follow it even to the 
evening, where they can’t near the beast, and in the morning went again to take up the track. The 
animal, being sluggish in rising because of the blood it has lost, was given a third shot and made 
it drop accomplishing the killing. Then they broke off some branches to mark the place (Denys, 
1908).”” : 

“The hunters, knowing the place of the river where the moose is accustomed to resort when in 


_ heat, embark at night in a canoe; and approaching them at where it has its retreat, browses and 


usually sleeps, one of them imitates the cry of the female while the other at the same time takes 
up water in a bark dish and lets it fall drop by drop as if it were the female relieving herself of her 


_ water. The male approaches and the Indians who are on the watch kill with shots from their 


a guns. The same cunning and dexterity they also use with respect to the female, by counterfeiting 
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the cry of the male . . (LeClercq, 1910).”” 2! 

“The Micmac used their own aboriginal breed of dog for moose hunting, particularly in win- 
ter; but also at other times. These dogs were relatively small, having narrow heads, long noses, 
large teeth and howl instead of bark. From the description available, they seemed to have been 
used chiefly to track down and wary the game and they were very highly prized (Butler and 
Hadlock, 1949; Denys, 1908; Lescarbot, 1914).”’ j 

“Tn summer and autumn beavers are usually taken in traps of which the deadfall was so 
common. Another method was to break the dams and to lower the water in the reservoir until the 
houses showed completely at which point the beavers could be shot relatively easy with arrows . 
. . before the contact period the Indians . . . never made an accumulation of skins of moose, 
beaver, otter or other but only so far as they needed them for personal use . . . they killed animals 


- inproportion as they had needed them . . . (Denys, 1908).”’ 


With the passing of December and the end of the tomcod harvest, many of the Micmac entered 
the most trying period of the year during which it was necessary for them to subsist almost 
entirely upon the products of the chase . . in January they have seal hunting. 

“For this animal, even although it’s aquatic, nevertheless spawns in certain islands about this 
time. Its flesh is as good as veal and furthermore they make of its fat an oil which serves them as 

_ Sauce throughout the year; they fill several moose blatters with it which are two or three times 


__ as large and strong as our big blatters; and in these you see their reserved casks. Likewise in the 


month of February and until the middle of March is the great hunt for beavers, otters, moose, 
bears and for caribou . . . if the weather then is favorable they will live in great abundance... the 
weather is against them if it rains a great deal and does not freeze over for then they cannot put 
their dogs upon the chase because they sink down. . . (Biard, 1616).”” 

“The most important seal hunting site of the Micmac country seems to have been at the Seal 
Islands off Cape Sable Island at the southeasternn tip of Nova Scotia (Hoffman, 1946).” 

With the end of the whelping season and the disappearance of the seal herds, most of the 
Micmacs were reduced to dependence upon land game and whatever remained of their stores of 
smoked and dried eels and fish and of ground nuts. (IBID) 


The winter beaver hunt was of prime importance. 

“As for the beavers, it also was done in winter with dogs, but they were only used to find the 
houses in which they smelled the beavers through the ice. Having found them, the Indians cut 
through the ice and made a large hole, large enough to let through a beaver. Then they made 
another hole 25 or 30 paces away, on the open surface of the lake. In this place an Indian or two 
took their stand with bow and an arrow which has a harpoon of bone at the end, made like a 
barbed rod, like that which was used in fishing the sturgeon but smaller . . . everything being 
ready another Indian went to the other house of the beavers and lying down on his belly upon the 
ice, placed his arm through the hole to find the beaver’s opening; that by which they placed their 
tail in the water .. . [have heard it said by the Indians that they have kept the arm so long in the 
water that the ice froze all around the arm. When they once seize the tail they drew the beaver all 
at one swoop out from the water upon the ice, and at the same time gave it the axe upon the head. 
After making a hole in the beavers’ house they would go over the lake pounding upon the surface 
of the ice with the sticks, frightening the beavers into returning to their homes where they were 
caught by the method previously described (Lescarbot, 1914).’’ 

‘The Micmacs also used their dogs to locate bear dens whose inmates were routed out, if 
and dispatched with spears and arrows. The smaller fur-bearing game such as 


necessary 
ae otter, mink, martens, fishers, lynx was taken by means of traps of the deadfall variety. 


“‘It is the right of the head of the nation according to the customs of the country, which serve as 
laws and regulations to the Micmacs to distribute the place of hunting to each individual, It is not 
permitted to any Indian to overstep the bounds and limits of the region which shall have been 
assigned him in the assemblies of the elders. These are held in autumn and spring especially to 
make this assignment (Speck, Lesley, 1942; Cooper, 1946).”’ 


“The chief of each district was responsible for planning the seasonal movements of his people, 
for conforming and re-assigning hunting territories, for delegating work to his immediate 
relatives, wives and children . . . and for providing these with hunting dogs, canoes and 
provisions and reserves for bad weather and expeditions. He also provided the young men of the 
band the apprenticeship honors with food and provisions . . . the men and boys engaging in 
hunting and fishing and in the manufacture and repair of their equipment, while the women and 
children transported the game back to camp, skinned it, cooked it and preserved it; collected 
berries and herbs, as well as firewood and water, dressed the skins, made clothes, baskets, orna- 
ments, wigwam coverings and birch bark utensils... (LeClereq, 1910; Lescarbot, 1914).”’ 

“The Micmac preparation of food was simple involving boiling in birch bark vessels or in 
wooden containers . . . many of these containers were made like large feeding troughs or stone 
watering troughs. To make it they took the butt of the tree which had fallen; they did not cut it 
down . . . they used stone axes, well sharpened, and set into the end of a forked stick well tied. 
With these axes, they cut a little into the top of the wood at the length they wished to kettle. This 
done, they placed fire and made the tree burn. When burnt about four inches in depth, they 
remove the fire and then with stones and huge pointed bones as large as the thumb, they 
hollowed it out . . . removing the burnt part . . . replaced the fire, and when it was again burnt, 
removed it from the interior and commenced again to separate the burnt part . . . they continued 
this until the kettle was big enough (Denys, 1908).”” 

“One of the greatest delicacies produced in these kettles was moose butter or CACAMO. For in 
order to make this the women . . . made rocks red hot, placed them in and took them out of the 
kettle, collected all the bones of the moose, pounded them with rocks .. . reduced them to a 
powder, then placed them in their kettle and made them boil . . . they kept the bones boiling till 
they yielded nothing more and with such success that from the bones of one moose without 
counting the marrow produced five to six pounds of moose butter as white as snow, firm as wax. . 
. which was used as a provision for living when hunting and fishing . .. (Denys, 1908).” 

“‘A loaf of this CACAMO weighing some nine to ten pounds represented one of the finest gifts 
which a host could give to a guest (LeClercq, 1910).”’ 

“To roast meat the Micmacs cut it up into fillets, one for each member of the camp or family. 
These then took sticks, split them, placed the fillet within the split ends, and stuck the sticks 
before the fire. As soon as part of the fillet was ready, it was eaten . . . it was bitten into and the 
remainder cut off with a bone knife sharpened on stones . . . the uncooked section was then 
returned to the fire. As soon as all the meat from one stick was eaten, another fillet was placed 
upon it (Denys, 1908).”’ 

“Another method of roasting was a cord of bark from trees, attached to a pole which extended 
across the top of their wigwam, or from one tree to another, or upon two forked sticks stuck into 
the earth. The meat was attached to the lower end of the cord, through which was thrust a stick 
with which it was twisted several times . . . by this means, the meat turned a long time — first 
one side then the other to the fire.” , 

“Another method was roasting upon coals. Fish were roasted upon split sticks made up ona 
form of a grill and were roasted upon split sticks made up on a form of a grill and were placed 
upon the coals (IBID).” : 

“On ordinary occasions each person in the wigwam did their own roasting — children in- 
cluded. The preservation of food was in the hands of women and particularly in the hands of the 
mistress of the wigwam. Preserves were made by drying in the form of smoke, placing upon 
poles which form a kind of staging. This means without the use of salt or any spices. Micmacs 
preserved food readily for some time; the fish, birds, eels and fowl (Smethurst, 1905).”’ 

“Micmac used a number of vegetable products. The most important of these was the ground 
nut. The root of which has nuts as large as chestnuts strung together like beads, the nuts being 
distance about half a foot from one another and they have a taste like chestnuts when boiled. This 
plant was roasted and cooked in water. The Micmac also stored ground nuts for winter use and 
collected various kinds of berries in their season. The Micmacs usually drank liquids in the form 
of pure water for soup and sometimes were also able to enjoy maple sap (Hoffman, 1946).” - 

“Micmac had their smoke provisions as well as roots, shelled acorns in tree caches. These 


articles were placed in sacks made of birch bark and were suspended from the interlacing _ 


branches of two or three trees so that enither rats nor other animals nor the dampness of the 
ground can injure them (Biard, 1616).” - 


MICMAC DRESS 


“The Micmac men of the early historic period wore loin cloth made very supple and of very 


_ thin skin which was tied in front to a leather strap (Denys, 1908; Lescarbot, 1914).” 


“The men also wore on occasion cloaks made of skins of moose, beaver, martin, bear, lynx and 
seal. These being thrown over the shoulders and tied under the chins with strings of leather . . . in 
addition to the loin cloth and cloak, Micmac men and women habitually wore buckskin leggings 
and moccasins. The leggings which were worn for protection against the brush thorns and 
brambles of the forest and also against the cold . . . the moccasins are rounded in the front and 
the sewing redoubled at the end of the foot and is puckered as finely as a chemise (Denys, 1908).’” 

“The customary garment of the Micmac women was similar to that of the man except that the 
skin cloth was worn in a different manner. The women wore the robe in Bohemian fashion. In 
this manner they were entirely covered. These garments were made of carefully dressed and 
tanned hides and usually of moose or caribou. And to dress these hides, they are soaked, stret- 
ched in the sun and are well heated on the skin side for pulling out the hair. With bone instru- 
ments then they are rubbed with bird’s liver and a little oil, then dressed over a piece of polished 
wood. Then it is rubbed and it becomes supple and manageable. (Denys, 1908).”’ 

“In the winter the covering of the men was more complete with weaving of coats which were 
large and broad and made of caribou skin and seal skin (LeClercq, 1910).”” 

“For such occasions as weddings or feast the Micmac wore garments of the type just 
described with skins prepared and decorated with greater care .. . ornamented with embroidery 
two fingers breadth wide from top to bottom’, some lengthways and others across . . . or studded 
with figures of animals . . . in colors of red, white, black, yellow and blue . . . and the special 
items worn for special occasions were things such as certain collars, belts and bracelets — were 
decorated in a very simple manner with bead work and with quills of popcupine . . . moccasins 
were decorated with dye and an edging of red and white porcupine quills (Denys, 1908; LeClercq, 
1910).”’ 

“The Micmacs bound their hair with Rossade, a variety of small beads, which are black and 
white, and it made into a large knot, which barely reaches below the ear. ‘This adornment is 
common among men as it is with women . . . the Micmac women pierced their ears in several 
places for the purpose of wearing pendants of wampum, shells as well as little bells (Denys, 
1908; Diereville, 1933).”” 

“Besides hair and ear ornaments, the Micmac women wore about their necks, bodies, arms 
and leggings, bracelets (Lescarbot, 1914).” 


EDUCATION 


“The tasks of the individuals within the Micmac tribe was determined by sex. Accordingly the 
men did the hunting and made the bows, arrows, lances, shields, fish traps and weir, made 
frames for the snowshoes and canoes and also manufactured the cradleboards and all other 
articles of wood and the tobacco pipes. The women carried game back to camp and transported 
all the camp equipment, prepared and preserved the food and made birch bark dishes, plaited 
bags of flattened rushes, made robes of goose feathers, dressed the skins, made the robes, the 
sleeves, the stockings and the moccasins, corded with snowshoes, moved and set up the wigwam, 
fetched the water and took care of their children. (Denys, 1908).” 

“The Micmac bows were made from an unsplit piece of maple and were first roughly shaped 
with the use of the axe or knife. For the finer finish, however, shells such as those of oysters were 
used and with these bows were polished as can be done with glass. The arrows were made of 
cedar whicli has the advantage of splitting straight and were about half a fathom in length. . . 
they were tipped with bone; the feathers being those from an eagle tail.”’ 

“The lances were made of beech, at the end of which they fixed a large pointed bone. The shaft 


was seven to eight feet. . and used in winter when there is snow to spear the moose or for fishing 
ra ‘ save ¥s, 1908; Lescarbot, 1914).” 

salmon, trout and beaver (Denys, 1908; ‘ “ple 
“They also made their pipes for holding their tobacco. They made them of wood, with a claw of 

a lobster. The Micmac pipe usually has an inverted acorn-shaped bowl attached toa base by a 

narrow neck or separated from it by a deep and encircling groove. The base is either cylindrical, 


round, square or keel-shaped in form... (West, 1934).”’ 


CUSTOMS 
Medicines and Remedies 


“Por the caring of minor illness, the Micmac used various herbs, practiced blood letting, 
applied poltuses and emetics andsweated .. . for emetics, the Micmaces used the roots of various 
milk weeds and seeds of the leather wood and the seeds of the black alder . . . for minor aches or 
boils, blood letting was practiced . . . for any swelling makes its appearance either on arm or leg, 
they lance the places . . . and they make several incisions with the same instruments in order to 
more readily suck out the foul blood and remove its corruption . . . (Hoffman, 1946; Lescarbot, 
1914; LeClereq, 1910).” | 

“For wounds, a number of different remedies were used and ‘using a beaver’s kidney, of which 
they put a slice upon the wound.’ This possibly acted as an absorbent, drawing out the blood and 
pus . _ also dressed wounds with a composition made of the balsam of fir . . . the balsam or ter- 
matime remedy was also employed for broken bones . . . if the Indians break their arms or legs 
the bones are reset evenly and large pads of soft fine moss are made which are saturated with 
the balsam and wrapped around the broken limbs; outside of that, is placed a piece of birch bark 
which readily conforms to the shape of the part; splints are not forgotten; and to hold all this 
securely, they use long strips of firmer bark which makes suitable bandages (Diereville, 1933; 
LeClercq, 1910; Hoffman, 1946; and Lescarbot, 1914).”’ 

“One of the most important medical practices of the Micmacs was that of the sweat house or 
sweat bath, To make this, the men first dug a pit in the ground and covered this with wood 
placing long flat stones on top. This was then fired. As soon as the flames have died down and 
only coals are left, a wigwam frame was erected around the pit of such a size that even eight or 
more men could be accommodated. The frame was then covered with bark, skins and garments 
—only a very small opening being left for the entrance. All the men who wished to sweat entered 


the wigwam completely naked and seated themselves on their buttocks around the pit. Balsam 


or fir boughs were then placed around the red hot stones . . . and the water which they poured 
around the rocks made a steam which filled the cabin and heated it so much that it made them 
sweat. When they commenced to sweat, they threw on more water only from time to time. When 
the rocks were cold, they threw them outside and they are given others all red hot. They did not 
make haste in the sweating but heated up little by little but so thoroughly that the water trickled 
over them in all parts and these they wiped down from time to time with the hand. They 
remained there as long as they could and they stuck through it an hour and a half or two hours. 
During this time they chanted songs, told stories to make themselves laugh. When they wished to 
come out, they dashed on the water as much as they could from head to foot and then making a 
run to throw themselves into the sea or the river. Being refreshed, they put the robes upon them 
and then they went into their wigwams (Denys, 1908; Hoffman, 1946).”’ 

“The Micmacs also massaged themselves . . . rub the whole body down with seal oil . . . they 
can stand heat and cold better; also, their hair so it will not be caught in the branches; also, the 
mosquitos do not sting so much in the bare parts . . . (Biard, 1616, J.R.).” 

“An unusual resuscitation used in drowning victims involved the use of tobacco smoke as an 
enema . . . those people are very liable to be drowned; it happens only too frequently . . . those 
who are fortunate enough to escape from the wreck make haste to rescue those in the water. 
They then fill with tobacco smoke the bladder of some animal or a long section of a large bowel, 
commonly used as recepticles for the preservation of fish and seal oil, and having tied one 
securely, they fastened a piece of pipe into the other to serve as an injection tube. This is in- 


z troduced into the back side of the man who has been drowned and by compressing it with the 


hands, they force into him the smoke contained in the bowel; then afterwards tied by the feet to - 
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t tree 
‘action of seeing that the smoke douche forces them to discard all the water they have 


‘swallowed. Life is restored to the bodies (Diereville, 1933).”” 


“On birth, it is reported: 


‘The wife is in labor and believes that delivery is at hand; she leaves the wigwam and goes 
some distance into the forest, the mother gives the woman, who has delivered the child, the 
knife with which the cord has been cut.’”’ 

DIEREVILLE, 1933). 


“A cradle board was made in the form of a shallow box without a cover and the under board 
has two boards at the lower end, a narrow strip of wood across the top which projects for the 
wood of three or four fingers and to this attached a leather strap like a brace which is used in 
carrying it. The child is put in well trussed up and with his head free . . . (Diereville, 1933).” 


CELEBRATION — ENTERTAINMENT 


“The first game a child kills in hunting affords occasion for a great celebration; the family 
assemble and all the Indians of the vicinity are invited to this feast . . . at these feasts, somewhat 
special formality is observed. Neither family of the young hunter nor himself taste the game 
which has been killed and no matter how small it be, it’s a point of honor to divide it amongst the 
guests (Diereville, 1933; LeClercq, 1910).’’ 

“The first moose killed by a youth is an occasion for another feast. With the killing of his first 
moose and his formal entry into manhood, the Micmac youth also entered the struggle for 
prestige and public recognition (LeClercgq, 1910).”’ 

“The Micmac women were very modest always well clothed with moose skin which descended 
below the knees . . . they were very modest, chaste and continent . . . one never hears in the 
wigwams any impure words, not even any of those conversations which have a double meaning . 
. . anything is said and is done in their wigwams with much modesty and reserve (Diereville, 
1933; LeClereq, 1910).” : 

“With respect to marriage . . . the boys, according to their usual custom of the country, never 
leave the wigwams of the father except to go and live with some of their friends, where they hope 
to find girls whom they may marry. The boy has no sooner formed a design on a girl then he 
makes for himself a proposal about it to her father because he well knows that the girl will never 
approve the suit unless it is acceptable to her father. The boy asks the father if he thinks it is 
suitable for him to enter into his wigwam; that is to say, into relationship with him through 
marrying his daughter for whom he professes to have much inclination. The father does not like 
the suit of the young man; he tells him so without other ceremony then saying that it cannot be 
and this lover, however, informed he may be, receives this reply with the decisive decree of his 
fate and of his courtship and seeks elsewhere some other sweetheart. It is not the same if the 
father finds that suitor who presents himself acceptable for his daughter; then, after giving his 
consent to this lover, he tells him to speak to his sweetheart in order to learn her wish about an 
affair which concerns herself alone. For they do not wish . . . to force the inclinations of their 
children in the matter of marriage or to induce them whether be use of force, obedience or af- 
fection to marry men whom they cannot bring themselves to like. Hence it that the father and 
mother of the Micmacs leave to their children the entire liberty of choosing the persons whom 
they think most acceptable to their disposition and most conformable, to their affections 

(LeClereq, 1910).” 

“The courtship takes the following route . . . the boy, after obtaining the consent of the father, 
addresses himself to the girl in order to ascertain her sentiments, He makes her a present from 
whatever important thing he possess; and then custom is such that if she is available to this suit, 
sh¢ agrees and accepts it with pleasure and offers him in return some of. her most beautiful 
workmanship. She takes care, they say, not to receive the least thing from those who seek her 
marriage in order not to contract any engagement with the young man whom she has not the 
intention of marrying.” 


which can be found, and Kept under observation; almost always follows the © 
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“The presents, having been received and accepted by both parties, the Indian returns to his 


home, takes leave of his parents, and comes to live for an entire year in the wigwam of his sweet- 
heart’s father, whom, according to the law of the country, is to serve and to whom he is to give all 
the furs which he secures in hunting . . . it is necessary then that he show himself a good hunter, 
capable of supporting a large family; and he makes himself pleasant, obedient and prompt to do 
everything which is connected with the welfare and comfort of the wigwam; and that he be 
skilled in the usual exercise of the nation; this he does in order to merit the esteem of his 
mistress to make her believe that she will be perfectly happy with him. The girl, for her part, 
also does her best with that which concerNs the housekeeping and devotes herself wholly during 
this year to the suit of the boy in making snowshoes, sewing canoes, preparing bark, dressing 
skins of moose and beaver, drawing the sled; in a word, to do everything which can give her the 
reputation of being a good housewife... (LeClercq, 1910).’’ 


“The father, the mother, the daughter and the suitor all slept in the same wigwam — the 


daughter with the mother and the suitor on the side, always with the fire between them. The 
other women and children also slept there. There never occurred the least disorder . . . (Denys, 


1908).’”’ 


“On courtship and marriage . . . the time being expired, it was time to speak of the marriage. 
The relatives of the boy came to visit those of the girl, and ask them if it were pleasing to them. If 
the father of the girl was favorable to it, it was then necessary to learn from the two parties 
concerned therewith; and if one of the two did not wish the marriage, nothing further is done. 
They were never compelled. That if all were in agreement, the day was chosen for making a 
banquet but in the meantime, the boy went hunting and did his very best to treat the Indian 


assembly as well to roast as to boiled meat and to have especially of an abundance of soup... the ~ 


day having arrived, the relatives and guests assembled and everything being ready, the men 
and older boys all entered the wigwam — the older men at the upper end near the father and 
mother. The upper end is the left in entering the wigwam and a circle is made passing to the right 
.. . everyone having taken his place, all seated themselves . . . the bridegroom brought in the 
meat in a large bark dish, placed it to as many persons as much as they could hold. The bride- 
groom is there also and with a great dish of soup which he gives to the first one that he might 
drink his fill . . . the oldest of them gives a speech in praise of the bridegroom, gives an account of 
his geneology, in which he had always found descended to some great chief ten or twelve genera- 
tions back . . . then he exhorted the bridegroom not to degenerate from the worth of his ancestors 
... after this the bridegroom thanked them promising them as much and more than his an- 
cestors .. . then the bridegroom set about dancing; he chanted war songs which he composed on 
the spot; after this, they commenced to eat and drink until they were full (Denys, 1908).”’ 


“Once the ceremony is over, it is met with cries of joy and congratulations and the bride and 
bridegroom .. . this is followed by dances of all kinds with which the visit for the day concludes 
(Maillard, 1758).”’ 


EUROPEAN CAUSE AND EFFECT 


“Before the arrival of the Europeans, the Micmacs of Nova Scotia were influenced by almost a 
century of unrecorded contact with European fishermen and traders. Consequently hunting 
activities were directed increasingly towards the securing of hides for trading purposes and 
European trade groups rapidly replaced some of the products of pre-historic technology. 
However, the way of life changed very little from what it had been throughout the pre-historic 
period (UNSI - History III).”’ ‘ } 


“We feel the expansion of European colonization caused the reduction of the traditional use _ 
and occupancy concept of the land and resources of the Province of Nova Scotia to the Micmacs" 7 
of Nova Scotia. This loss of traditional use and occupancy reduced the amount of hunting, — 
fishing, and fowling territory available to the Indians around which evolved their social, — “ 


economic, political, educational and political ways of lives.” 
“The Micmacs retaliated in many ways and were lured into situations of signing agreements 


called Peace Keeping Treaties or Articles of Peace and Friendship. These were used to render 
_ the Micmac people neutral in the struggle’ between the French and English in their struggle mt 


for the possession of Canada.’ d 

“Treaties were signed by.the Micmac with the English in 1725, 1728, 1749, 1752 and 1760 in 
which the Micmacs were assured that the hunting, fishing and fowling territories would not be 
effected.” 

“To the Micmac, this meant that they would have their traditional use and occupancy of the 
land and the resources of the Province of Nova Scotia — that is to say, their aboriginal title and 
rights to the use and occupancy of the land would not be violated. However, the European 
colonial powers were using these Articles of Peace and Friendship simply to render the Micmacs 
neutral in the struggle between the French and English for the possession of Canada. The 
Micmacs, on the other hand, placed a great deal of faith in these treaties and in 1840 reported on 
Indian Affairs in Nova Scotia through a Journal of Assembly papers, the followiag is quoted: 


‘for the lands, forests and fisheries long since taken from them.’ 


They are of the opinion the Government should make for greater compensation than they have 
received for the permanent protection contemplated by the Chiefs at the time when they laid 
down their arms and smoked their pipe of peace. (UNSI - FILE TREATIES).” 

“In 1763, a Royal Proclamation was signed by the King of England in which Indian people were 
assured that the land would not be taken from them without compensation and that they would 
always have the liberty to hunt, fish, fowl and travel the country freely . . . (Native Rights, 
1970).”’ : 

“With the American Revolution and the resulting factor, thousands of loyalists fleeing to the 
Maritime Provinces from Nova Scotia did not have the resources nor apparently the interest to 
live up to the conditions agreeing to it under the Royal Proclamation of 1763.” 

“The colonization of Nova Scotia became the prime philosophy of the Lords of trade in 
England and the period from the Treaty of Paris to the early 1800’s can be best described from 
the following quotes from most provincial commissioners: 


‘Micmacs have been sub-planted by inhabitants and in return for their lands which they were 

the right owners, they have received disease, alcohol drink, destruction of their game and 

threatened extermination.’” 

“A further indication of colonization pressures was indicated in the Nova Scotia Com- 
missioners report of 1845: 


‘The lands are eagerly coveted by the settlers; that the Micmac fathers were sole possessors 
of these regions is a matter of no weight with the Scottish immigrants. And are by no means 
disposed to leave the aborigines a resting place; and there it will not be easy for any Com- 
missioner to hold a seat in the Provincial Assembly either for Cape Breton or for Inverness — 
to do justice to the Indians and to retain the good will of his constituents.’”’ 

(UNSI - JOURNAL OF ASSEMBLY FILES) 


“By 1800, through public opinion and religious groups as well as political action through some 
political leaders, a committee was set up to study the plight of the Micmac people of Nova Scotia. 
A questionnaire was designed and sent out around the province to people who the government 
considered to have influence. This questionnaire produced three main recommendations: 


1. To establish reservations 
2. To study the Indian problem in more detail 
3. That the people involved in the questionnaire be paid 


(UNSI - History III.” 

“From the period 1820 to 1845, the Governor-in-Council of Nova Scotia passed Acts which 
created reserves at Pomquet, Shubenacadie, Gold River, Eskasoni, Whycocomagh, Bear River, 
Clyde River, Nyanza and Margaree. So with this Act of Parliament, the Government created a 


’ 


: 
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ndering authority over Micmacs.” 
sg * oe raed Papers of the Nova Scotia Legislature, we find the Micmac population 


000; one hundred years later in 1845, the population had dwindled to 
SS ee nor the Michal ranged haa sickness to outright atrocities such as a 
Provincial Proclamation on Indian scalps to the spreading of smallpox through blankets. 
Through disease, war and other course of measures, the Micmacs were undoubtedly weakened 
in their ability to demand fair compensation for the loss of their lands. Also in the Journal of 
Assembly Papers, we see many, many times when individuals and groups of Indians approached 
the Province of Nova Scotia requesting assistance in order to partake in the social and economic 
life of the Province of Nova Scotia . .. (UNSI - Journal of Assembly File).’ 


“However, their cries fell on deaf ears and the Micmacs were denied any type of political 
representation by being denied to vote.” 
. When Nova Seotia joined confederation in 1867, the affairs of Indian people were transferred 
to the Federal Government of Canada, Under Chapter 6, Section 91, subsection 24 of the British 
North America Act, the Federal Government: 


‘assumed exclusive legislative authority over the dual responsibility of Indians and lands 


reserved for Indians.’ 
(UNSI - CONSTITUTIONAL FILE) 


“rom that responsibility evolved the Indian Act, the vehicle through which the affairs of Indian 
people were to be administered. In strict legal status, as well as a protectionist policy through 
the Federal Government towards Indians and lands reserved for Indians.” 


r “Tn actual practice, through paternalistic and condescending and bungling policies of 
+ Government, Micmac people were denied basic equalities in the social and economic spheres of 
Canadian society. This trend largely continues to the presentday.” 


ms “From the period 1867 to 1940, Micmac people lived in a destitute state, They usually lived in 

| towns and villages, near towns and villages, on and off reserves and were reduced to basket- 
selling people. Sickness was rampant and the mortality rates were far, far above that of non- 
Indians. At the present day, it is still somewhat below that of the average Canadian; but during 
the 1867-1940 period, very few Micmac people lived to be 35. (UNSI - HISTORY IIT).” 


“Tn 1941 and 1942, a policy of centralization was introduced by Indian Affairs Branch. At that 
time, Micmacs were living on over 20 small reserves distributed throughout the Province. This 
centralization philosophy was to relocate all Micmacs of Nova Scotia on two large reserves; one 
at Eskasoni in Cape Breton, the other at Shubenacadie on the Nova Scotia mainland. To sell this 
concept, the Indian people were drawn into a promise situation. Centralization was introduced 


2% and sold by the bureaucratic administration to the Indian people as ‘the promised land’ and — 


accepted by some Indian people as a partial recognition of aboriginal and treaty rights . . . 
(UNSI - Eskasoni Reserve File).” 


\ “The centralization policy failed mainly because the Federal Government was unable to live 
___uptoits promises and was officially banned by the Government in the late 1950’s.” 





“Qn March 3, 1960, the Micmac people of Nova Scotia were divided into 12 bands located at 

_ Bear River, Cambridge, Acadia, Shubenacadie, Pictou Landing, Trenton, Afton, Chapel Island, 
_ Middle River, Whycocomagh, Eskasoni and Sydney. Before this date, the Micmacs were con- 
_ sidered as one band — the Micmac band of Nova Scotia. The bands were then introduced to a 
20 of voting for Chief and Councillors of each band. The Chief and Councillors of the bands 
_ in the beginning were merely rubber stamps for the bureaucrats of Indian Affairs Branch. The 
___ Indian agents located at each of the Eskasoni and Shubenacadie agencies really ran the affairs 
_____ of the Indian people. The Indian people were not consulted in any of the deliberations and the 
____ Indian agents virtually had sole control over the lives and aspirations of the people in the agency 
the band . . . (UNSI - General Land File).” - : 
_ Because of this lack of control in their own destiny the Micmac of Nova Scotia organized the 
_ Union of Nova Scotia Indians in 1969. This Union was the representative body of all the Indians in 
__ the Province of Nova Scotia. The Board of Directors is made up of Chiefs of all the reserves in 
_ Nova Scotia. So that each Chief, through his term of office, serves on the Board of Directors of 

teat 




















_ The Executive Officers of the Organization are elected by a majority vote of all the Micmac 
__ people of the Province of Nova Scotia. Their duties are as laid down in the Constitution of the 
‘Union of Nova scotia Indians. The spokesman for the Organization is the President and in his 





< (a) The use and objectives of the Union of Nova Scotia Indians shall relate to the problems 
_ of the Indians of Nova Scotia. 


eye 


= zs (b) Shall act as a liaison with all Indian people, informing them of all ideas at the in- 
_____ ternational, national, provincial, municipal and local levels. 






fe (c) Shall promote the welfare, well-being and progress of all Indians of Nova Scotia; on or 
_ off the réserves and elsewhere. ; A 


¥ 
_____ (a) Shall seek and defend the rights of the Indians of Nova Scotia and elsewhere and inform 
4 _ the Indians of their rights. 


— 














_ (e) Shall co-operate with Indian and non-Indian Organizations or Agencies in the matters 

___ beneficial to the interests of the Nova Scotia Indians. 

ay é The most important task of the organization is one of the representation of Nova Scotia’s 4800 

_ Micmacs. This task requires the Union to liaison with various departments of Government, both 

Provincial and Federal and with other provincial and Territorial Indian Organizations. The 
* _ Union of Nova Scotia Indians is also affiliated with the National Indian Brotherhood. 


2 2 Tocarry out its aims and objectives, the Union of Nova Scotia Indians has taken on the task of 
<= = administering several programs which were previously administered by Government depart- 
= its. Funding for these programs come from originating departments. The administration 
‘ funds for the Organization come from the Federal Government through the Secretary of State. 
___ Some of the programs administered are Community Development, Treaty and Rights Research, 
ee _ Medical Health Liaison, Education, Economic Development. Studies have also been conducted 
= by the Organization in the area of housing, economic development and education. 

= 4 ‘ 


* 
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_ The Organization has, like any Organization, experienced many problems. However the 
problems are being handled by the Micmac people of Nova Scotia. The Organization hires its 
own staff and therefore is able to control staff acitvities. Unlike Indian Affairs Branch, the 

Micmac people of Nova Scotia have no say in the hiring practices of the Indian Affairs Branch 
_____ of the Federal Government. Therefore they have no control in its direction and-or its priorities. 


oe 


f 
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5 The present thrust of the Union of Nova scotia Indians, which will be the foundation for the 
cS future of our programs affecting Micmac of Nova Scotia; but will put them in the social and 
a - economic sphere of Canadian society rests with the recognition by all governments of aboriginal 
= Tights. Aboriginal rights are those rights that are due a group of people who have occupied and 
- teed traditionally the land and resources of a particular parcel of land from time immemorial. 
This form of aboriginal rights is a legal and accepted concept of international law and are 
defined as those property rights unure to Native people by virtue of their occupation and 
=: eee use of certain lands from time immemorial. It is a composite of several doctrines and 
me 9 ar om doctrines are the origin and recognition of aboriginal title, the content of the rights, 
se th pecoeagh of this aboriginal title and the compensation for the aboriginal title in the 

; form aboriginal rights. It also contends with the compensation for the loss of a way of life and 


_ 


= o 


pa 


___ absence, the Vice-president. The Aims and Objectives of the Union of Nova Scotia Indians are: 


the loss of traditional use and occupancy of land and its resources. Aboriginal rights is not a new 
concept to Canada for over half of the Indian population of Canada has accepted aboriginal title 
through treaties. The conditions outlined i the treaty are in a form of aboriginal rights. 
Although the government hasn’t lived up to all promised aboriginal rights in these treaty areas, 
there is a concentrated effort by other Indians in these provinces to sit down with the Govern- 
ment and have the treaty rights carried out in the manner in which they were first signed by 
their forefathers. 


JESUIT RELATIONS RECORDS 


To further support the fact that Micmacs maintained a social, economic and political system 
that depended upon the use and occupancy of the land and its resources, we quote the Jesuit 
Relations, Volumes 1 to 10. 


Pages 257-267, Vol. 1 (Homes and Household Economy of the Canadians; 
Dureasis; Treatment of Sick and Dead) 


Economy & Construction of Huts 

‘*.,.a part of them are nomads, wandering during the Winter in the woods, whither the hope 
of better hunting calls them . . . in the summer, on the shores of the rivers, where they easily 
obtain their food by fishing; while other inhabit villages. They construct their huts by fixing 
poles in the ground; they cover the sides with bark, the roofs with hides, moss and branches. 
In the middle of the hut is the hearth, from which smoke escapes through an opening at the 
peak of the roof. As the smoke passes out with difficulty, it usually fills the whole hut, so that 
strangers compelled to live in these cabins suffer and weakening of the eyes...” 


Roie of Women & Men in Economy 
“.. The care of household affairs, and what ever work there may be in the family, are placed 
upon the women, They build and repair the wigwams, carry water and wood and prepare the 
food; their duties and positions are those of slaves, laborers and beasts of burden. The pur- 
suits of hunting and war belong to the men .. . they (meaning the Canadians) believe that 
there are two main sources of disease: 


> 


Mind as a Source of Disease & Soothsayers 


One of these is in the mind of the patient himself, which desires something and will vex the 
lady of the sick man until it possesses the thing required. For they think that there are in 
every man certain inborn desires, often unknown to themselves, upon which the happiness of 
individuals depends. For the purpose of ascertaining desires and innate appetites of this 
character, they summon Soothsayers, who, as they think, have a divinely imparted power to 
look into the inmost recesses of the mind. These men declare that whatever first occurs to 
them, or something from which they suspect some gain can be derived, is desired by the sick 
person.” 


Treatment of the Sick 
“Thereupon the parents, friends and relatives of patient do not hestitate to procure and 
lavish upon him whatever it may be, however expensive, a return of which is never sought. _ 
The patient enjoys the gift, divides a portion of it among the Soothsayers andoftenonthenext —_ 
day, departs from life. Commonly, however, the sick recover, plainly because their illnesses _ 
are slight .. .”” ; aoe 3 -ie 


t 


Sorcerers as a source of disease ss 
“They believe that another source of disease is the hidden arts and charms of sorcerers, 
which they seek to avert by means of absurd ceremonies. Often they expel noxious humors by 
sweating. They enclose a certain portion of the hut with puces of bark and cover it with hides 
in order that no air may enter it. Within they pile stones heated to a high temperature. They 


' enter naked and toss their arms while singing. But, strange to say, they will leave this heat; 


dripping with perspiration, and in the very coldest part of winter, cast themselves into a lake 
or river careless to pliurisy.”’ 


Treatment of the Dead 
“They never bear out the corpses of the dead through the door of the lodge, but through that 
part toward which the sick person turned when he expired. They think that the soul flies out 
through the smoke hole; and, in order that it may not linger through longing for its old home, 
nor while departing breathe upon any of the children, who by such an act would be, as they 
think, doomed to death, they beat the walls of the wigwam with frequent blows of a club, in 
order that they may compel the soul to depart more quickly. They believe it to be immortal.”’ 


Burial, Tombs and Mourning 
“That it may not thereafter perish with hunger, they bury with the body a large quantity of 
provisions; also garments, pots, and various utensils of great expense, and acquired by many 
years’ labor, in order, they say, that he may use them and pass his time more suitably in the - 
Kingdom of the dead. The tombs of the Chiefs are raised a little from the ground; upon them 
they place poles joined in the form of a pyramid: They add a bow, arrows, shield and other 
insignia of war; but upon the tombs of the women they place necklaces and collars. They 
bury the bodies of infants besides paths, in order that their souls, which they think do not 
depart very far from the body, may slip into the bosoms of women passing by, and animate 
the yet undeveloped fetus. In mourning, they stain the face with soot. When informed of a 
death, the relatives, neighbors, and friends assemble at the lodge where the corpse lies. If the 
condition of the dead permit, one of them makes a speech, in which he employs all those 
arguments that the most eloquent speakers are want to use for the solace of grief. He 
rehearses the praises of the dead: he reminds them that the latter was born a man, and 
therefore liable to death; that those misfortunes which cannot be repaired are made lighter 
by patience; he sets forth other things of that sort to the same effect. One the third day the 
funeral is held. 

Funeral & Burial Rites af / 
“A funeral feast is provided for the whole village, each individual liberally furnishing his 
share. For this feast they advance three main reasons: First, that they may assuage the 
grief; secondly, that those friends who come from a distance to the funeral be more fittingly 
entertained; thirdly, that they may please the spirit of the dead, which, they believe, is 
delighted by this exhibition of liberality, and also partakes of the repast placed for him. 
When the feast is completed, the master of the funeral, who, in each distinguished family, 
permanently holds his office and is greatly honoured, proclaims that the time for burial has 
come. All give utterance to continuous lamentations and wailings. The corpse, wrapped in 
beaver skins, and placed upon a bier made of bark and rushes, with his limbs bent and 
pressed tightly against his body, in order that as they say, he may be committed to the earth 
in the same position in which he once lay in his mother’s womb, is borne out on the shoulders 
of relatives. The bier is set down at the appointed place, the gifts which each one offers to the 
dead are fastened to poles, and the donors are named by the master of the funeral. The 
mourning is renewed.” 

Burial of Drowning Victims ; 

“Those who have been drowned are buried with greater ceremony and lamentation. For their 
bodies are cut open, and a portion of the flesh, together with the viscera, thrown into the fire. 


is a sort of sacrifice, by means of which they seek to appease heaven. For they are sure 
oe ere is enraged against the race whenever one loses his life by drowning. If any part 
of these funeral rites has not been duly and regularly performed, they believe that all the 
calamities from which they afterwards may suffer are a punishment for this neglect. They 


indulge their grief throughout an entire year.” 


Mourning of Drowning Victims, Custom — Day of the Dead, Custom of Reverence of the Names 


ed. 

Pree an tre ten days they lie upon the ground day and night flat upon their bellies; it is 
impious then to utter any sound unless significant of grief, or to approach the fire or to take 
part in feasts, During the remainder of the year, the mourning continues but less vigorously, 
All the duties of politeness, conversation with neighbours, and association with friends are 
neglected; and if a man has lost a wife, he remains unmarried until the year has expired. 
Every eight or ten years, the Hurons, which nation is widely extended, convey all their 

from all the villages to a designated place and cast them into an immense pit. They 
call it the day of the Dead. When this has been decreed by resolution of the elders, they drag 
out the corpses from their graves . . . and bear them, in the manner of suppliants, to the ap- 
pointed place, proceeding amid deep silence and with regular step, uttering sighs and 
mournful cries. But, in order that the memory of Chiefs and of those especially famous in the 
art of war, who lack offspring, may not fail, they choose some person in the flower of his age 
and strength to whom they give the name of the dead man. The namesake immediately 
makes a levy of warriors and starts for battle, in order that by the achievement of some 
glorious deed, he may prove himself the heir not only of the name but also of the valor of him 
whose place he has taken.Names of lesser note are condemned to ever lasting silence . . . if it 
be necessary to name the dead man, they use a circumlocution and preface something by 
which the unpleasant recollection of his death may be softened; if that be omitted they 
consider it a deadly insult; nor do they think that son or parent can be wounded by more 
savage abuse than when their dead relatives are defamed before them . . .” 


Page 269, Vol. 1 


War, Weapons, Battle 
“They engage in war . . . they choose as leaders, by general vote, either the eldest members 
of illustrious families or those whose warlike valor, or even eloquence, has been approved. In 
civil war they never engage; they carry arms only against their neighbours, and not for the 
sake of extending their dominion and sway, but usually, in order that they may avenge an 
injury inflicted upon themselves or their allies . .. 
They make their shields of hewn wood, principally cedar, with slightly curved edges, light, 
very long, and very large so that they cover the entire body .. . they cast spears... 
In battle, they strive especially tocapture their enemies alive . . . the prisoner who has beheld 

~ and endured stake, knives and wounds with an unchangeable countenance, who has not 
groaned, who with laughter and song has ridiculed his tormentors, is praised; for they think 
that to sing.amid so many deaths is great and noble . . . the chief reserves for himself the 
scalp as a sign of victory.” 


Page 275, Vol. 1 


Cultural Values 
“_. . They know nothing of anger . . . these people seek a reputation for liberality and 
generosity; they give away their property freely and very seldom ask any return; nor do they 


: : _ punish thieves otherwise than with ridicule and derision. If they suspect that anyone seeks to 


accomplish an ill deed by means of false pretences, they do not restrain him with gifts . . . 
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Clothes 


“Their clothes are trimmed with leather lace, which the women dress and curry on the side 
which is not hairy. They often curry both sides of elk skin, like our buff skin, then variegate it 
very prettily with paint put on in a lace-like pattern, and make gowns of it; from the same 
leather they make their shoes and strings. The men do not wear trousers, because (they say) 
they hinder them too much, and place them as it were, in chains; they wear only a piece of 
cloth over their middle.” 


Page 83, Vol. 3 


Canoe 


‘‘.,. they do this easily through the skillful use and great conyenience of canoes, which are 
little skiffs made of birch bark, narrow and closed at both ends, like the crest of a morion; the 
body is like a large hollow cradle; they are eight or ten feet long; moreover so capacious that 
a single one of them will hold an entire household of five or six persons, with all their dogs, 
sacks, skins, kettles, and other heavy baggage. And the best part of it is that they can land 
wherever they like, which we cannot do with our shallops or sailing boats; for the most 
heavily loaded canoe can draw only a foot of water, and unloaded it is so light that you can 
easily pick it up and carry it away with your left hand; so rapidly sculled that, without any 
effort, in good weather youcanmake thirty or forty leagues a day.” 


% Page 87-8, Volume 3 
(The Polity and Government of the Savages) 


Sagamore (Chief) 


“,. There is the Sagamore, who is the eldest son of some powerful family, and consequently 
also its chief and leader. All the young people of the family are at his table and in his retinue. 
It is also his duty to provide dogs for the chase, canoes for transportation, provisions and 
reserves for bad weather and expeditions. The young people flatter him, hunt and serve their 
apprenticeship under him, not being allowed to have anything before they are married, for 
then only can they have a dog and a bag; that is, have something of their own, and do for 
themselves. Nevertheless they continue to live under the authority of the Sagamore, and very 
often in his company; as also do several others who have no relations, or those who of their _ 
own free will place themselves under his protection and guidance, being themselves weak 
and without a following. Now all that the young men capture belongs to the Sagamore, but the 
married ones give him only a part, and if these leave him, as they often do for the sake of the — 
chase and supplies, returning afterwards, they pay their due in homage and skins and like 


gifts . . . when, for example someone begins to assert himself and to act the Sagamore, when 
he does not render the tribute, when his people leave him or when others get them awayfrom 


him, there are reproaches and accusations, as that such a one is only half Sagamore, is newly 
hatched like a three days chicken, that his crest is only beginning to appear, that he is only a 
Sagamochin, that is a Baby Sagamore, a little dwarf...” : 


Division of Land Z A 
“These Sagamies divide up the country and are nearly always arranged according tobaysor _ 


rivers . . . when they visit each other it is the duty of the host to welcome and to banquet his 
guests, as many days as he can, the guests making him some presents; but it is with the 
expectation that the host will reciprocate, when the guest comes to depart, if the guest is a __ 
Sagamore, otherwise not.’’ ee . 


5 they kindly relieve the poverty of the unfortunate; they provide sustenance for widows and F 
____ old menin their bereavement, except when, with old age, vitality is withering away, or some 3 a 
a, _ grievous disease arises; for then they think it better to cut short an unhappy existence than ¥ - 
_____ to support and prolong it . . . they never allow themselves to lose their calm composure of |’ 
____ mind. . . there is among them no system of religion or care for it. They honor a duty who has 
____- no definite character or regular code of worship . . . what each boy sees in his dreams, when 
____ his reason begins to develop, is to him thereafter a duty, whether it be a dog, a bear or a bird . 
___.. they call some divinity who is the author of evil, “Manitou” and fear him exceedingly .. . 


(The Polity and Government of the Savages Be 8 


State Council & Autmoins ree ee lt 
“Tt is principally in Summer that they pay visits and hold their State Councils; I mean that 
several Sagamores come together and consult among themselves about peace and war, — 


Page 89, Volume 3 ; eet es 


they believe that the appointed place for souls, to which after death they are to retire, is in the 
direction of setting sun.’’ 


Page 75, Vol. 2 (Canadian Mission) 1612 

- Religion : 
“Their whole religion consists of certain incantations, dances and sorcery, which they have 
recourse to, it seems, either to procure the necessities of life or to get rid of their enemies; 
they have Autmoinos, that is, medicine-men, who consult the evil Spirit regarding life and 

_ death and future events; and the evil Spirit (great beast) often presents himself before them, 
as they themselves assert, approves or disapproves their schemes of vengeance, promises 
them the death of their enemies or friends, or prosperity in the chase,and other mockeries of 
the same sort. To make these complete they even have faith in dreams; ‘if they happen to 
awake from a pleasing and auspicious dream, they rise even in the middle of the night and 
hail the omen with songs and dances. They have no temples, sacred edifices, rites, 
ceremonies or religious teachings, just as they have no laws, arts or government, save 
certain customs and traditions of which they are very tenacious. If the medicine-man 
predicts that a certain person will die before a fixed date, this man is deserted by all; and, in 
his misery, feeling certain of impending death, he voluntarily condemns himself to suffer 
hunger and complete neglect, apparently that he may not seem to contend against fate.” 
“Tf, however, he does not appear to be in a dying condition by the time predicted, his friends 
and relatives hasten his death by pouring jars of cold water over his stomach.” 
“They so completely bury the very remembrance of the dead with their bodies that they will 
not suffer their names to be mentioned afterwards.” ; 


Hunting 
“To obtain the necessaries of life they endure cold and hunger in an extraordinary manner. 
During eight or ten days, if the necessity is imposed on them, they will follow the chase in 
. fasting, and they hunt with the greatest ardor when the snow is deepest and the cold most 
Severe . . . when once they have returned with their booty and installed themselves in their 
tents, become indolent and unwilling to perform any labor whatever, imposing this entirely 
upon the women.” 


Role of Women 
“The latter, besides the onerous role of bearing and rearing the children, also transport the 
game from the place where it has fallen; they are the hewers of wood and drawers of water; 
they make and repair the household utensils; they prepare food; they skin the game and 
prepare the hides like fullers; they sew garments; they catch fish and gather shell fish for 
food; often they even hunt; they make the canoes, that is skiffs of marvelous rapidity, out of 
bark; they set up the tents’ herever: and whenever they stop for the night — in short, the men 
concern themselves with nothing but the more laborious hunting and waging of war. For this 

- reason, almost everyone has several wives, and especially the Sagamores, since they cannot 
maintain their power and keep up the number of their dependents unless they have not only 
many children to inspire fear or conciliate favor, but also many slaves to perform patiently 
the menial tasks of every sort that are necessary. For their wives are regarded and treated 


as slaves,”’ 
“Talagie” 


“These savages are extremely liberal toward each other: no one is willi 
; ing to enjoy any good 
fortune by himself but makes his friends sharers in the larger part of it; and whoever 


, receives quests at what they call a Talagie: does not himself sit down with the others, but 


waits on them, and does not reserve any portion of the food for himself but distributes all, so 
that the host is constrained to suffer hunger during that day, unless someone of his guests 
takes pity on him and gives him back a portion of what remains over from his own share,”’ 


treaties of friendship and treaties for the common good. It is only these Sagamores who have ; 


a voice in the discussion and who make the speeches, unless there be some old and renowned 


Autmoins, who are like their Priests, for they respect them very much and give them a 
hearing the same as to the Sagamores. It happens sometime that the same person is both 
Autmoins and Sagamore and then he is greatly dreaded . . . if-there is some news of im- | 
portance... . messengers fly from all parts to make up the more general assembly, that they — 
may avail themselves of all the confedirates, which they call Ricamanen, who are generally 
those of the same language.” 


Page 93, Volume 3 


Justice? 


“The great offenses, as when some one has killed another or stolen away his wife, etc., are to 
be avenged by the offended person with his own hand; or if he is dead, it is the duty of the 
nearest relatives; when this happens, no one shows any excitement over it, but all dwell 
contentedly upon his work habenquedouic, “he did not begin it, he has paid him back: quits 
and good friends.’’ But if the guilty one, repenting of his fault, wishes to make peace, he is 
usually received with satisfaction, offering presents and other suitable atonement.” 


Page 99, Volume 3 


Marriage & Courting 


“‘... In their marriages the father does not give a dower to his daughter to establish her with 
someone, but the lover gives beautiful and suitable presents to the father, so that he will allow 
him to marry his daughter. The presents will be in proportion to the rank of the father and 
beauty of his daughter: dogs, beavers, kettles, axes, etc. But they have a very rude way of 
making love; for the suitor, as soon as he shows a preference for a girl, does not dare looke at 
her, nor speak to her, nor stay near her, unless accidently ; and then he must force himself not 
to look her in the face nor to give her any sign of passion, otherwise he would-be the laughing- 
stock of all and his sweetheart would blush for him. After a while, the father brings together 
the relatives, to talk over the match with them — whether the suitor is of proper age, whether 
he is good and nimble hunter, his family, his reputation; his youthful adventures; and if he 
suits them, they will lengthen or shorten, or make stipulations as to the time and manner of 
his courtship as they may think best; and at the end of this time, for the nuptials there will be 
solemn Talagie and feasts with speeches, songs and dances.” 


Method of Carrying Babies 


“They (women) bind their babies upon little slats like those which hang from the shoulders of 
streetporters in Paris, with the wings taken away. These slats hang from a broad strap 
fastened to their foreheads; thus burdened with their children, they go to the water, to the 
woods, and to fish. If the child cries they begin to dance and sing, thus rocking their little one, 
and when it stops crying they go on with their work.” 


Adultery 


“Few divorces occur among them and (as I believe) little adultery. If the wife should so far 
forget herself, do not believe that it would be less than a matter of life and death to the two 
adulterers. The immorality of the girls is not considered so important, nor do they fail for 
this reason to find husbands; yet it is always a disgrace.” 


Page 107, Volume 3 


Storage of Food for Winter 


‘, .. They will sometimes make some storehouses for the Winter, where they will keep 
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smoked meat, roots, shelled acorns, peas, beans, or prunes brought from us, ete. The store- 

houses are like this; — they put these provisions in sacks, which they tie up in big pieces of 

i bark: these they suspend from the interlacing branches of two or three trees so that neither 
rats nor other animals nor the dampness of the ground, can injure them, 


Page 115, Volume 3 


Personal Grooming 
“They keep themselves well (principally in the summer) by the use of hot rooms and sweat 


boxes, and by the bath. They also use massage, afterwards rubbing the whole body with seal 
oil, causing them to emit an odor which is very disagreeable to those not accustomed to it. 
Nevertheless, when this oiling process is over, they can stand heat and cold better, and their 
hair is not caught in the branches, but is slippery, so that rain and tempest do not injure the 
head, but glide over it to the feet; also that the mosquitoes (which are very vicious there in 
summer and more annoying than one would believe) do not sting so much in the bare parts, 


etc.” 


Page 129, Volume 3 


Burial Rites pt . ; 
“They bury their dead in this manner: first they swathe the body and tie it up in skins; not 


lengthwise but with the knees against the stomach and the head on the knees, as we are in our 
mother’s womb. Afterwards, they put it in the grave, which has been made very deep, not 
upon the back or lying down as we do, but sitting. A posture which they like very much, and 


which among them signifies reverence. For the children and the youths seat themselves thus _ 


in the presence of their fathers, and of the old, whom they respect. . . when the body is placed, 

as it does not come up even with the ground on account of the depth of the grave, they arch the 

grave over with sticks, so that the earth will not fall back into it, and thus they cover up the 
; tomb. If it is some illustrious personage they build a Pyramid or monument of interlacing 
— poles . . . ifitis a man, they place there asa sign and émblem, his bow, arrows and shield; if a 
. woman, spoons, jewels, ornaments, etc. . . . they bury with the dead man all that he owns, 
such as his bag, his arrows, his skins and all his other articles and baggage, even his dogs if 
they have not been eaten. Moreover, the survivors add to these a number of other such of- 
ferings, as tokens of friendship.” 


Page 131, Volume 3 


Religion 
ed “Now all their religion, to speak briefly, is nothing else than the tricks and charms of the 
Autmoins. .. . they believe in a God, so they say; but they cannot call him by any name ex- 
cept that of the sun, worshipping him ;. . they have an incoherent and general idea of the 
immortality of the soul and of future reward and punishment.” 


re Page 203, Volume 4 


. 

____—_ Lifestyle of the Canadians near Kebec : 

_.__ “they are wanderers only during six months of the year, which are the six months of 

oe -_winter . . . moving here and there, according as they may find game, only two or three 

* __ families erecting their cabins together in one place, two or three in another and so on. The 
___ other six months of the year, twenty or thirty come together upon the shore of the river near 

:= our settlement . . . and there they live upon the game which they have captured during the 

fe: ey Winter <2.” > : 


Clothing, Canoes, Wealth 













“They wear no other clothes than a moose skin or a beaver robe, which consists of 5 or 6 skins 
ed together; and they wear these skins as, without making any comparison, the Ec- 
stics wear their capes, attached in front only by a leather strap . . . in winter, they have 
and shoes made of moose skin, but the shoes the uppers as well as the soles, are as 
able as a glove. . . they go upon the rivers in light birch-bark canoes, very neatly made; 
_ the smallest of them can hold 4 or 5 persons and leave room for their little baggage. The oars 
are proportioned to the canoes, one at the bow and one at stern, and consequently steers . . . 
____allof their wealth consists in the furs of different animals, but principally of Beaver. 


': Pages 157-175, Volume 6 


Beliefs 
_ “Thave already reported that the Savages believe that a certain one named Atachocam had 
_ created the world, and that one named Messou had restored it . . . as to the Messou, they hold 
that he restored the world, which was destroyed in the flood .. . our Savage related to Father 
Breboeuf that his people believe tat a certain Savage had received from Messou the gift of 
___ immortality in a little package, with a strict injunction not to open it; while he kept it closed 
a he was immortal, but his wife, being curious and incredulous, wished to see what was inside 
____ this present; and having opened it, it all flew away, and since then the Savages have been 
subject to death... .” 
J = : t i 
Elders of Animals 
“They also say that all animals, of every species, have an elder brother, who is, as it were, 
the source and origin of all individuals, and this elder brother is wonderfully great and 
_____ powerful . . . now these elders of all the animals are the juniors of Messou. Behold him well 
= related, this worthy restorer of the Universe, he is elder brother to all beasts. If anyone, when 
__ asleep, sees the elder or progenitor of some animals, he will have a fortunate chase; if he sees 
___ the elder of the Beaver, he will take Beavers; if he sees the elder of the Elks, he will take 
__ Elks, possessing the favor of their senior whom he has seen in the dream.” 


2é ‘i “Furthermore, they believe that there are certain Genii of light, or Genii of the air, which 
: they call Khichikouai from the word Khichilou, which means light or the air. The Genii, or 
= Khickikouai are acquainted with furure events, they see very far ahead.” 


Manitou 
ae; . They recognize a Manitou, whom we may call the devil. They regard him as the origin of 
evil; it is true that they do not attribute great malice to the Manitou, but to his wife, whois a 
real she-devil. The husband does not hate men. He is only present in wars and combats, and 
those whom he looks upon are protected, the others are killed.” 


_ Souls 
_“., .Furthermore, the Savages persuade themselves that not only men and other animals, 


but also all other things, are endowed with souls, and that all the souls are immortal; they 
imagine the souls as shadows of the animate objects.’ 


Page 217, Volume 6 


Fuses how They Light Fires 
“But, in regard to their fuse, I will say here that it is not made like ours. For wick they use 
the skin of an eagle’s thigh, covered with down, which takes fire very easily. They strike 
together two metallic stones, just as we do with a piece of flint and iron or steel; in place of 
matches, they use a little piece of tinder, a dry‘and rotten wood which burns easily and 
continually until it is consumed, When they have lighted it they put it into pulverized Cedar 





bark; and, by gently blowing, this bark takes fire. That is how they light their fires .. . they 
have still another kind of fuse. They twist a little Cedar stick, and this friction causes fire, 
which lights some tinder.”’ 


Page 217, Volume 6 


Ceremony — After Bear Hunt 

‘When some one of them has taken a bear, there are extensive ceremonies before it is eaten. 
One of our people took one and this is what they did: First, the bear having been killed, the 
man who killed it did not bring it back, but he returned to the cabin to impart the news, so that 
some one might go and see the prize, as something very precious; for the Savages prefer the 
meat of the bear to all other kinds of food . . . Second, the bear being brought, all the 
marriageable girls and young married women who have not had children, as well as those of 
the cabin where the bear is to be eaten, and of the neighboring cabins, go outside and do not 
return as long as there remains a piece of this animal, which they do not taste. . . In the third 
place, the dogs must be sent away, lest they lick the blood, or eat the bones, or even the offal 
of this beast, so greatly is it prized. The latter are buried under the fireplace, and the former 
are thrown into the fire . . . two banquets are made of this bear, as it is cooked in two kettles; 
although all at the same time. The men and older women are invited to the first feast, and 
when it is finished, the women go out; then the other kettle is taken down, and of this an eat- 
all feast is made for the men only. This is done on the evening of the capture; the next day 
toward nightfall, or the second day, I do not exactly remember, the bear having been all 
eaten, the young women and girls return.” 


Page 271, Volume 6 


Food (Meat) 
“Among their terrestrial animals they have the Elk, which is generally called the Moose 
here; Castors, which the English call beavers; Caribou, by some called the wild ass; they 
also have Bears, Badgers, Porcupines, Foxes, Hares, Whistler or Nightingale . . . this is an 
animal larger than a hare; they eat also Martens, and three kinds of squirrels.”’ 


Fowl 
“As to the birds, they have Bustards, white and gray geese, several species of Ducks, Teals, 
Ospreys and several kinds of Divers, These are all river birds. They also catch Partridges or 
gray Hazel-hens, Woodcocks and Snipe of many kinds, Turtle doves, etc,”’ 


Fish f 
“As to Fish, they catch, in the season different kinds of Salmon, Seals, Pike, Carp, and 
Sturgeon of various sorts; Whitefish, Goldfish, Barbels, Eels, Lampreys, Smelt, Turtles and 
other.” y 


Fruit 
“They eat, besides some small ground fruits, such as raspberries, blueberries, Strawberries, 
wild apples sweeter than those of France, but smaller, cherries, of which the flesh and pit 
together are not larger than the pit of the Begarreau cherry in France. They also have other — 
small wild fruits of different kinds, in some places Wild Grapes.” 
Roots : a 
“They eat, besides, roots, such as bulbs of the red lily; a root which has a taste of liquorice; 
another that our French people call ‘‘rosary’’, because it is distinguished by tubers in the 
form of beads; and some others, not very numerous.”’ ; sh ahs 
“When they are pressed by famine, they eat the shavings or bark of a certain tree, which they 
call Michtan, which they split in the Spring to get from it a juice sweet as honey or as sugar.” 


Chapter VIII, Pgs. 279-293, Volume 6 


Detailed description of their Feasts “4 eds t= oS 
“Only actual hunters, and those who have been hunters, are usually invited to their feasts, to 
which widows go also, especially if it is not an eat-all feast. The girls; married women, and 
children are nearly always excluded. 

... [have known them to have Acoumagouchanai, that is to say, feasts where nothing is to 
left, to which everyone was invited, men, women.nd little children. f 
They have two kinds of feasts . . . one at which everything is eaten; the other at which the 
guests eat what they please.” 


Page 295, Volume 6 


Elk Hunting 
“Let us begin with the Elk. When there is very little snow, they kill it with arrows. When the 
snow is deep, they pursue the Elk on foot, and kill it with thrusts from javelins which are 
fastened on long poles for this purpose, and which they hurl when they dare not or cannot 
approach the beast. . .” 


Drying Meat 
“When the Savages have killed a number of Elks, and passed several days in feasting, they 
begin to think about drying them and laying them away. They will stretch upon poles the two 
sides of a large moose, the bones thereof having been removed. If the flesh is too thick, they 
raise it in strips and slash it besides, so that the smoke may penetrate and dry all parts. When 
they begin to dry or smoke this meat, they pound it with stones and tramp it under foot so that 
no juice may remain to spoil it. At last, when it is smoked, they fold and arrange it in 
packages, and this forms their future store.” 

Beaver Hunting 2 
“In the spring, the Beaver is taken in a trap baited with the wood it eats. The Savages un- 
derstand perfectly how to handle these traps, which are made to open, when a piece of heavy 
wood falls upon the animal and kills it. Sometimes when the dogs encounter the Beaver 
outside its house, they pursue and take it easily .. . During the winter, they capture them in 
nets and under the ice in this way: They make a slit in the ice near the Beaver’s house, and 
put into the hole a het, and some wood which serves as bait. This poor animal, searching for 
some thing to eat, gets caught in a net made of good, strong, double cord; and emerging from 
the water to the opening made in the ice, they kill it with a big club. 

The other way of taking them under the ice is more noble...... they break with blows from 
the hatchet, the cabin or house of the Beaver . . . these poor animals, which are sometimes in 
great numbers under one roof, disappear under the ice, some on one side, some on the other, 
seeking hollow and thin places between the water and the ice, where they can breath. Their 
enemies, knowing this, go walking over the pond or frozen river, carrying a long club in their 
hands, armed on one side with an iron blade made like a carpenter’s chisel, and on the other 
with a whale’s bone, striking upon it and examing it to see if it is hollow; and if there is any 
indication of this, then they cut the ice with their iron blade, looking to see if the water is 
stirred up by the movement or breathing of the Beaver. If the water moves, they have a 
curved stick which they thrust into the hole that they have just made; if they feel the Beaver, 
they kill it with their big club... The porcupine is taken ina trap... bears are taken in a trap 
... hares are caught in nets, or killed with arrows or darts . . . as to their fishing, they use nets 
as we do... in regard to Eels, they fish for them in two ways — with a weir and a harpoon.” 


Page 13, Volume 7 


Clothing, Sleeves & Stockings , 
“Their clothes are made of the skin of Elk, Bears and other animals. The ones that they value 
the most are made of the skins of a kind of little black animal found in the Huron country; it is 


about the size of a rabbit, the skin is soft and shiny, and it takes about sixty of them to make a 
robe. The tails of the animal are fastened to the bottom to serve as a fringe; and the heads 
above, to make a sort of border. These robes are nearly square inshape.... 

Now as these robes do not cover their arms, they make themselves sleeves of the same skin . . 


Their stockings are made of Moose skin, from which the hair has been removed _.. they are 
made like boots, and are fastened under the foot with a little string. Their shoes are not hard 
like ours . . . of Moose skins they make their shoes . . . they make them large and capacious, 
especially in the winter. In order to furnish them against the cold, they generally use a Rabbit 
skin, or a piece of an old blanket folded two or three times; with this they put some Moose 
hair; and then having wrapped their feet in these rags, they put on their shoes.” 


Page 129, Volume 7 


Natural Medicine 
“Up to the present I have observed three kinds of natural medicine among the savages. One 


of these is the sweat box; the second consists in making a slight gash in the part of the body 
where the pain is, covering it with blood which they make issue from these cuts quite ab- 
bundantly . . . the third of these medicines is composed of the scrapings of the inside bark of 
the birch, at least it seems to be this tree. They boil these scrapings in water, which they 
afterwards drink to make them vomit.” 


Page 181, Volume 7 


Manner of Marking Time 
“The Savages count the years by winters. To say, ‘how many winters hast thow passed? 


They count also by nights as we do by days; instead of saying ‘it happened three days ago,’ 
they say, ‘three nights ago.’ ” 


Page 119, Volume 8 (1634-36) 


Marriage 
Se tind in their marriage customs two things that greatly please me; the first, that they 
have only one wife; the second, that they do not marry their relatives in a direct or collateral 
line, however distant they may be. . . they believe in the immortality of the soul, which they 
believe to be corporal . . . moreover, dogs, deer, fish, and other animals have, in their opinion, 
immortal and reasonable souls.” 


: Page 159, Volume 8 
(Relation of certain details regarding the Island of Cape Breton and its Inhabitants) 


Food : 
««__ If the winter supplies them with fewer Beavers upon the water, it gives them by way of 
compensation, more Moose upon the land. In the summer, they live very well on Marmots 
and Parrot-fish, with Cormorants and other marine birds. They have also Bustards, Smelts, 
Mackerel, Dogfish and like supplies, according to the different seasons, in the forests or upon 
the coasts of the sea...’” 


Physical appearance a 
“Their skin is naturally white for the little children show it thus; but the heat of the sun, and 
the rubbing with seal oil and Moose fat, make them very swarthy, the more so as they grow 
older. Most of them go bareheaded and they have long, black hair, with very little or no beard 


Page 1, Volume9 1636 (Quebec) 


Ceremony ‘How to Appease Winter’ : 

_ “Tt sometimes happens that the Savages get angry in the winter at the severity of the cold, 
which prevents them from hunting, and give vent to their wrath in ridiculous manner. All 
those who were born in the summer go out from their cabins, armed with fire and blazing 
torches, which they throw at Kapipou noukhet, namely, at him who has made the winter, and 
by this means the cold is appeased. Those who were born in winter are not among the com- 

pany; for, if they were to mingle with the others, the cold would increase instead of 
diminish.” 


Page 143, Volume 10 1636 (Hurons) 

Beliefs About the Soul (Hurons) 
“_ .. They think of the soul as divisible, and you would have all the difficulty in the world to 
make them believe that our soul is entire in all part of the body.. . . they hold that it (soul) 
separates in such a way from the body that it does not abandon it immediately. When they 
bear it to the grave, it walks in front, and remains in the cemetery until the feast of Dead. . . 
at the feast of the Dead, which takes place about every twelve years, the souls quit the 
cemeteries, and in the opinion of some are changed into Turtledoves, which they pursue later 
in the woods, with bow and arrow, to boil and eat; nevertheless, the most common belief is 
that they go away in company .. . toa great village, which is towards the setting sun.” 


Page 159, Volume 10 


_ Beliefs; Drowning Victims 

; “. . . They address themselves to the Earth, to Rivers, to Lakes, to dangerous Rocks, but 
above all, to the Sky; and believe that all these things are animate, and that some powerful 
Demon resides there. They are not contented with making simple vows, they often ac- 
company them with a sort of sacrifice. . . 
They imagine in the Heavens an Oki, that is to say, a Demon or power which rules the seasons 

___ of the year, which holds in check the winds and waves of the sea; which can render favorable 
the course of their vouages, and assist them in every time of need. They even fear his anger, 
and invoke him as a witness in order to render their faith inviolable, when they make some 
promise of importance or agree to some bargain or treaty of peace with an enemy . . . they 
Pens fe the Sky is angry, when anyone is drowned or dies of cold; a sacrifice is needed to 

Seri. 

A gathering of the neighbouring villages takes place; many feasts are made, and no presents 
spared, as it is a matter in which the whole country is interested. The dead body is carried 
into the cemetery, and is stretched out on a mat. On one side is a ditch, and on the other a fire 
for a sacrifice. At the same time, some young men chosen by the relatives present them- 
selves, and station themselves around the corpse, each with a knife in his hand; and the 
protector of the dead person having marked with a coal the parts which are to be cut, they vie 
with each other in cutting the body, tearing off the fleshiest parts. At last they open the body 
and draw out its entrails, which they throw into the fire with all the pieces of flesh they had 


cut off, and throw into the ditch the carcass quite stripped of flesh . . . that done, they firmly ~ 


believe they have appeased the Sky. If they fail in this ceremony, the 

: , they look upon all the 
disastrous changes of the weather, and all the untoward accidents which happen to them 
afterwards, as so many results of its anger.” 


Page 167, Volume 10 


Beliefs ie Animals 

“They t fish are possessed of reason, as also the Deer and Moose; and that is whi 

they do not throw to the Dogs either the bones of the latter when they are hunting, or the 
refuse of the former when fishing; if they did, and the others should get wind of it, they would 
hide themselves and not let themselves be taken. Every year they marry their nets or seines 
to two little girls, who must be only from six to seven years of age, for fear they may have lost 
their virginity, which is a very rare quality among them. The ceremony of these espousals 
takes place at a fine feast, where the Seine is placed between the two virgins; this is to render 


y 
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them fortunate in catching fish . . . fish, they say, do not like the dead; and hence, they ab- 
stain from going fishing, when one of their friends is dead. 

They have a faith in dreams which surpasses all belief . . . they look upon their dreams as 
ordinances and irrevocable decrees, execution of which it is not permitted without ermine 
to delay.”’ 


Page 177, Volume 10 
/ 
Feasts & Purpose of Feasts : 

“All their feasts may be reduced to four kinds: Athataoin is the feast of farewells. En- 
diteuhwa, of thanksgiving and gratitude. Atourontaochin is a feast for singing as well as for 
eating. Awataerohi is the fourth kind, and is made for deliverance from a sickness thus 
named. But the most magnificent of these feasts are those they call Atourontaochien, that is, 
singing feasts, These feasts will often last twenty-four entire hours; sometimes there are 
thirty or forty kettles, and as many as thirty Deer will be eaten... 
Sometimes they make these feasts purely for display, and to become renowned; at other 
times, when they take a new name, principally when they raise from the dead, as they say, 
the name of some deceased Captain who has been held in esteem in the country for his valor 
and his skill in the management of affairs; but above all when they are inclined to take arms 
and go to war. The largest cabin of the village is set aside for the reception of the company .. . 
The Aoutaerohi is a remedy which is only for one particular kind of disease, which they call 
also Aoutaerohi, from the name of a little Demon as large as the fist, which they say is in the 
body of the sick man, especially in the part which pains him. 
... Now, to drive away this Demon, they make feasts that they accompany with songs, which 
very few indeed can sing.” 


Page 185, Volume 10 


Games 
“Of three kinds of games, especially in use among these people — namely, the games of 
crosse, dish and straw... .” 


Page 327, Volume 10 


Crosse 

“There is among them a certain game, cross, which has much similarity to ours of tennis. In 
playing this, it is their custom to set tribe against tribe, in equal numbers. Each person is 
equipped with a crosse, that is, a staff which has a great curve at the end, laced like a racket; 
the ball that they use in playing is of wood and nearly the shape of a turkey’s egg. The goals of 
the game are marked off on a level surface, and face the points of the compass. In order to 
win the game, one of the two parties must, in its progress, carry its ball beyond the eastern 
and western goals — the other, beyond the northern and southern . . . all assemble in a body, 
in the middle of the place selected; and one of the Chiefs of the two parties, who holds the ball 
in his hands, throws it in the air. Each player undertakes to send it to that side for which he is 
bound; if it fall to the ground, he endeavors to draw it toward him with his crosse...” 


Page 187, Volume 10 


Game of Dish : 
“The game of dish is also in great renown in affairs of medicine, especially if the sick man 
has dreamed of it. This game is purely one of chance: they play it with six plum-stones, white 
on one side and sometimes black on the other. The game consists in throwing all white or all 
black; they usually play Village against Village. All the people gather in a cabin, and they 


dispose themselves on poles, arranged as high as the roof along both sides. The sick manis — $ 


- brought in a blanket, and that man of the village who is to shake the dish (for there is only one 


_ on each side set apart for the purpose). He, I say, walks behind, his head and face wrapped in _ 


garment. They bet heavily on both sides . . . there are some who fast several days before 
playing; the evening before, they all meet together in a cabin, and make a feast to find out 
what will be the result of the game. The one chosen to hold the dish, takes the stones, and puts — 
them promiscuously into a dish and covers it, so as to prevent anyone from putting his hand 
into it. That done, they sing; the song over, the dish is uncovered and the plum stones are 
found all white or all black.” : 


Page 215, Volume 10 


Justice 
“«« _.. They punish murderers, thieves, traitors, and sorcerers; and, in regard to murderers, 
although they do not preserve the severity of their ancestors towards them, nevertheless the 
little disorder there is among them in this respect makes me conclude that their procedure is 
scarcely less efficacious than is the punishment of death elsewhere; for the relatives of the 
deceased pursue not only him who has committed the murder, but address themselves to the 
whole village, which must give satisfaction for it, and furnish, as soon as possible, for this 
purpose as many as sixty presents, the least of which must be the value of a new beaver robe . 


Punishment of Murderers, Sorcerers & Thieves 
“«__. The guilty person was obliged to endure an indignity and punishment that some will 
perhaps consider almost as insupportable as death itself. The dead body was stretched upon ~ 
a scaffold, and the murderer compelled to remain lying under it and to receive upon himself 
all the putrid matter which exuded from the corpse; they put beside him a dish of food which — 
was soon filled with the filth and corrupt blood, which little by little fell into it... 7 
As for the murderer, he remained in this position as long as the relatives of the deceased 
pleased, and even after that, to escape it, he had to make a rich present called Akhia- 
taindista. If, however, the relatives of the dead man avenged themselves for his injury by the — 
death of him who gave the blow, all the punishment fell on them . . . They also punish sor- 
cerers severely, that is, those who use poisoning and cause death by charms; and this punish- 
ment is authorized by the consent of the whole country, so that whoever takes them in the act 
has full right to cleave their skulls andrid. the world of them... 
As to the thieves, although the country is full of them, they are not, however, tolerated. If you 
find anyone possessed of anything that belongs to you, you can in good conscience play the 
despoiled King and take what is yours, and besides leave him as naked as your hand.” 


Page 223, Volume 10 


Commerce : 
“Several families have their own private trades, and he is considered Master: in one line of 
trade who was the first to discover it. The children share the rights of their parents in this 
respect, as do those who bear the same name; no one goes into it without permission, which is 
given only in consideration of presents; he associates with him as many or as few as he 
wishes,” 


Page 229, Volume 10 


Captains , 
“,, All the affairs of the Hurons are included under two heads: The first are, as it were, 
affairs of State . .. whatever may concern either citizens or strangers, the public or the indi- 
viduals of the village; as for example, feasts, dances, games, crosse matches, and funeral 
ceremonies. The second are affairs of war. Now there are as many sorts of Captains as of 
affairs, In the large villages there will be sometimes several Captains, both of administration 
and of war; who divide among them the families of the village as into so many captaincies. 
Occasionally, too, there are even Captains to whom these matters of government are referred 
on account of their intellectual superiority, popularity, wealth, or other qualities which 
render them influential in the country. There are none who, by virtue of their election, are of 
higher rank than others. Those hold the first rank who have acquired it by intellectual pro- 
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inence, e ence, free expenditures, courage and wise conduct, Consequently, the affairs 
of tie velceears referred piecing) to that one of the Chiefs who has these qualifications; 
and the same is true with regard to the affairs of the whole country, in which the men of 
greatest ability are the leading Captains and usually there is one only who bears the burden 
of all; it is in his name jTreaties of Peace are made with Foreign people. They reach this 
degree of honour, partly through succession, partly through election; their children do not 
usually succeed them, but properly their nephews and grandsons . . . but only in so far as they 
have suitable qualifications, and accept the position, and are accepted by the whole country. 
Some are found who refuse these honors . . . sometimes because they have not aptitude in 
speaking, or sufficient discretion or patience, sometimes because they like a quiet life; for 
these positions are servitudes more than anything else. A captain must always make ita 
point to be, as it were, in the field; if a council is held five or six leagues away for the affairs of 
the country, winter or summer, whatever the weather he must go if there is an assembly in 
the village, it is in the Captain’s cabin; if there is anything to be made public, he must do in 
and then the small authority he usually has over his subjects is not a powerful attraction to 
make him accept this position. These captains do not govern their subjects by means of 
command and absolute power; they have no force at their hand to compel them to their duty. 
Their government is only civil; they represent only what is to be done for the good of the 


village, or of the whole country.” 


Page 251, Volume 10 


Council 
«__ These general assemblies are, as it were, the States-General of the country, and conse- 


quently they take place only so often as necessity requires. The place of these is usually the 
village of the Principal Captain of the whole country. The time is oftener night than day, 
whole nights often being passed in council. The Head of the Council is the captain who calls it. 
Matters are decided by a plurality of votes, in which the authority of the Captains draws over 
many to their views, in fact, the usual way of coming to a decision is to say to the Old Men, 
Do you give advice; you are the Masters . . .’ But let us come to the order they keep in their 
councils. 
In the first place, a Captain, having already consulted in private with the other Captains and 
Old Men of his Village, and having concluded that the affair warrants a public assembly, 
sends invitations to the council, to as many persons of each village as he desires .. . 
Messengers address their errand to the principal Captain of the Village, or, in his absence, to 
the one whois nearest him in authority, stating the day on which they are to assemble. . . All 
‘having arrived, they take their seats each in his own quarter of the cabin, those of the same 
Nation near one another in order to consult together. If by chance some one is absent, the 
question is raised whether, notwithstanding this, the assembly would be legitimate; and 
sometimes, from the absence of one or two persons, the whole gathering is dissolved, and 
adjourns until another time . . . 
After salutations . . . all are exhorted to deliberate maturely. Then the affair to be discussed 
is brought forward, and the councillors are asked to give advice. At this point the Deputies of 
each village, or those of one Nation, consult in a low tone as to what they will reply. Then 
when they have consulted well together, they give their opinions in order, and decide ac- 
cording to the plurality of opinions, in which course there are some things worthy of remark . 
. . After some one has given his opinion the Head of the Council repeats, or causes to be 
___ repeated, what he has said; consequently, matters must be clearly understood... . 
24 Each one ends his advice in these terms ‘that is my thought on the subject under discussion.’ 


4 
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Dead & Funeral Rites , , 
1e death is also sent to the friends who live in the other villages; and as each family 
one who takes care of its Dead, these latter come as soon as possible to take charge 
ofe everything and determine the day of the funeral. Usually they enter the Dead on the third 
day; as soon as it is light, the Captain gives orders that throughout the whole village a feast 
Sale > made for the dead. No one spares what he has of the best. They do this, in my opinion, for 
_ three reasons: First, to console one another . . . Second, on account of those of other villages, 
_ who often come in great numbers : . . Thirdly, and principally, to serve the soul of the 
S _ deceased, which they believe takes pleasure in the feast, and in eating its share. All the 
= __ kettles being emptied, or at least distributed, the Captain publishes throughout the whole 
___ yillage that the body is about to be borne to the cemetery. The whole village assembles in the 
cabin; the weeping is renewed; and those in charge of the ceremonies get ready a litter on 
which the corpse is placed on a mat and enveloped in a Beaver robe, and then four lift and 
_ carry it away; the whole village follows in silence to the cemetery. A tomb is there, made of 
_ bark and supported on four stakes eight to ten feet high. However, before the corpse is put 
_into it, and before they arrange the bark, the Captain makes known the presents that have 
been given by the friends. 


a Feast of the 
“Word; 


cs 


_ Funeral Rite of Young Babies 

_ “... There are even special ceremonies for little children who die less than a month or two 
__ old; they do not put them like the others into bark tombs set up on posts, but inter them on the 
‘ road — in order that, they say, if some woman passes that way, they may secretly enter her 
__ womb, and that she may give them life again, and bring them forth. . .”” 


Mourning 
_ “The funeral ceremonies over, the mourning does not cease; the wife continues it the whole 
_ year for the husband) and the husband for the wife; but the great mourning properly lasts 
_ only ten days. During this time they remain lying on mats and enveloped in furs, their faces 
_ against the ground, without speaking or answering anything except ‘Cway’ to those who 
come to visit them. They do not warm themselves even in winter; they eat cold food, they do 
not go to the feasts, they go out only at night for their necessities; they cause a handful of hair 
_ tobe cut from the back of the head; they say this is done only when the grief is profound — the 
husband practicing this ceremony generally on the death of his wife, or the wife on the death 
of her husband. This is what there is of great mourning.” 


’ “The lesser mourning lasts all the year. When they go visiting, they do not make any 
: ‘Salutation, not even saying Cway, nor do they grease their hair; the women do it, however, 
when their mothers command them, as the latter have at their disposal their hair, and even 
their persons; it is their privilege to send the daughters to feasts, for without the command 
tmany would not go. What I find remarkable is that, during the whole year, neither the 
ee husband nor the wife remarries; if they did, they would be talked about throughout the 
country. The graves are not permanent; as their villages are stationary only during a few 
years, while the supplies of the forest last, the bodies only remain in the cemeteries until the 

____ feast of the Dead which usually takes place every twelve years.” 


> 
J 









Page 279, Volume 10 


_ Feast of the Dead 


__ “Now usually there is only a single feast in each Nation; all the bodies are put into a common 
_ pit... Twelve years or thereabout having elapsed, the Old Men and Notables of the country 

assemble, to deliberate in a definite way on the time at which the feast shall be held to the 
satisfaction of the whole country and of the foreign Nations that may be invited to it. The 
decision having been made, as are the bodies are to be transported to the village where is the 


_ cornmon grave, each family sees to its dead, but with a care and affection that cannot be 
hey described; if they have dead relatives in any part of the country, they spare no trouble to go 
_ for them; they take them from the cemeteries, bear them on their shoulders, and cover them 
with the finest robes they have. In each village, they choose a fair day, and proceed to the 
cemetery, where those called Aiheonde, who take care of the graves, draw the bodies from 


oa n 
ae tombs in the presence of the relatives who renew their tears and feel afresh the grief they 


had on the day of the funeral... 

When the friends have gazed upon the bodies to their satisfaction, they cover them with hand- 
some Beaver robes quite new; finally, after some time they strip them of their flesh, taking 
off skin and flesh which they throw into the fire along with the robes and mats in which the 
bodies were wrapped, As regards the bodies of those recently dead, they leave these in the 
state in which they are, and content themselves by simply covering them with new robes .. . 
The bones having been well cleaned, they put them partly into fur robes, loaded them on their 
shoulders and covered these packages with another beautiful hanging robe. As for the whole 
bodies, they put them on a species of the litter and carried them with all the others, each into 
his cabin, where each family made a feast to its dead. Many think we have two souls, both of 
them being divisible and material, and yet both reasonable; the one separates itself from the 
body at death, yet remains in the cemetery until the feast of the dead.”’ 


Souls 
“Afterwhich it either changes into a Turtledove, or, according to the most common belief, it 
goes away at once to the village of souls. The other is, as it were, bound to the body, and in- 
forms, so to speak, the corpse; it remains in the ditch of the dead after the feast, and never 
leaves it, unless someone bears it again as a child...” : 


Ceremony 
‘«, . To begin the ceremony; they took down the packages of souls; and the relatives again 
unfolded them to say their last adieus; the tears flowed afresh . . . the one who bore the body 
of this old Captain walked at the head; the men followed, and then the women, walking in this 
order until they reached the pit...” 


Pit 

‘«”.. It was about the size of the Place Royal at Paris. There was in the middle of it a great pit, 
about ten feet deep and five brasses wide. All around it was a scaffold, a sort of staging very 
well made, nine to ten brasses in width, and from nine to ten feet high; above this staging 
there were a number of poles laid across, and well arranged, with cross poles to which these 
packages of souls were hung and bound. The whole bodies, as they were to be put in the 
bottom of the pit, had been the preceding day placed under the scaffold, stretched upon bark 
or mats fastened to stakes about the height of a man, on the borders of the pit.” 

“The whole company arrived with their corpses about an hour after Midday, and divided 
themselves into different. cantons, according to their families and villages, and laid on the 
ground their parcels of robes, and all the presents they had brought, and hung them upon 
poles, which were from 5 to 6000 toises in extent; so there were as many as twelve hundred 
presents which remained thus on exhibition two full hours . . . 

Meanwhile, each Captain, by command gave the signal; and all at once, loaded with their 
packages of souls, running as if to the assault of a town, ascended the stage by means of 
ladders hung all round it, and hung them to the cross poles, each village having its own 
department. That done, all the ladders were taken away; but a few Chiefs remained there 
and spent the rest of the afternoon, until seven o’clock, in announcing the presents which 
were made in the name of the dead to certain specified persons . . . : 

About five or six o’clock, they lined the bottom and sides of the pit with fine large new robes, 
each of ten Beaver skins, in such a way that they extended more than a foot out of it... 
At seven o’clock, they let down the whole bodies into the pit . . . 
Ten or twelve were in the pit and were arranging the bodies all around it, one after another. 
They put in the very middle of the pit three large kettles, which could only be of use for souls; 
one had a hole through it, another had no handle, and the third was scarcely of more value ~. . 
All the people passed the night on the spot; they lighted many fires, and slung their kettles. 
We withdrew for the night to the old village, with the resolve to return the next morning, at - 
daybreak, when they were to throw the bones into the pit . . . 


Nearly all the souls were thrown in when we arrived, for it was done almost in the turning of a = 3 


hand... 

There were five or six in the pit, arranging the bones with poles. The pit was full, within about 
two feet; they turned back over the bones the robes which bordered the edge of the pit and 
covered the remaining space with mats and bark. Then they heaped the pit with sand, poles 
and wooden stakes, which they threw in without order. Some women brought to it some 
dishes of corn; and that day, and the following days, several cabins of the village provided 
nets quite full of it, which were thrown upon the pit.”’ 


if; 


Page 75, Volume 1 (The conversion of the Savages) - 
1610-1613 


Duties of Ruler (Sagamore) 

‘*’., At Port Royal, the name of the Captain or Sagamore of the place is Membertou. He is at 
least a hundred years old; and may in the course of nature live more than fifty years longer. 
He has under him a number of families whom he rules, not with so much authority as does our 
King over his subjects, but with sufficient power to harangue, advise, and lead them to war, 
to render justice to one who has a grievance and like matters. He does not impose taxes upon 
the people, but if there are any profits from the chase, he has a share of them, without being 
obliged to take part in it. It is true of Beaver skins and other things, when he is occupied in 
curing the sick, or in questioning his demon (whom he calls Aoutem) to have news of some. 
future event or of the absent. ..” 


Page 83, Volume 1 


Lifestyle 
‘*... From the first land, which is Newfoundland to the country of Armouchiquois, a distance 
of nearly three hundred leagues, the people are Nomads, without agriculture, never stopping 
longer than five or six weeks ina place. Pliny mentions a certain people called Ichthyophagi, 
i.e. Fish-eaters, living in the same way. The Savages get their living in this manner during 
three seasons of the year. For, when spring comes, they divide into bands upon the shores of 
the sea, until winter; and then as the fish withdraw to the bottom of the great salt waters, 
they seek the lakes and the shades of the forest, where they catch Beavers upon which they 
live, and other game as Elk, Caribou, Deer and still smaller animals. And yet, sometimes, 
even in summer, they do not give up hunting; besides, there are an infinite number of birds 
on certain islands in the months of May, June, July and August. As to their beds, a skin 
spread out upon the ground serves as mattress... 
It is true that they do not understand very well how to make bread, having no mills, yeast, 
ovens; so they pound their corn in a kind of mortar, and make a paste of it as best they can, 
and bake it between two stones heated at the fire; or they roast this corn on the ear upon the 
live coals... 
Farther inland, and beyond the Armouchiquois, are the Iroquois, also stationary, because 
they till the soil, whence they gather maize wheat (or Buckwheat), beans, edible roots, and in 
short all that we have mentioned in describing the Armouchiquois, even more, for from 
necessity, they draw their sustenance from the earth...” 


Page 167, Volume 1 

(Letter from Father eard to Rev. Father Christopher Baltzar) 

\ 
Medicine 

“‘He was sick (Membertou i.e.), and what is more, had been given up to die by the native 
Aoutmoins, or sorcerers, Now, it is the custom, when Aoutmoins have pronounced the 
malady or wound to be mortal, for the wick man to cease eating from that time on, nor do 
they give him anything more. But, donning his beautiful robe, he begins chanting his own 
death song; after this, if he lingers too long, a great many pails of water are thrown over him 

to hasten his death and sometimes he is buried half alive .. .”” ; 


Page 213, Volume 1 (An Account of the Canadian Mission) 


+s 


’ 


Customs of Dealing to Severe Illnesses 
“Father Beard visited Membertou’s son, who was suffering from a dangerous illness. He 


y ised that there was no grief in the wigwam ‘no lamentations, no tearful dirges; in- 
wed Goin a dance, two or ike dogs fastened together. He asked what these things 
meant, They answered that the youth would die in a short time; that the friends had been 
invited, and for them the banquet was being prepared; that afterwards a funeral dance was 
to be conducted; and that the dogs which he saw were to be killed to appease the spirit of the 


ot Page 246, Volume 1 
(Concerning the Country and Manners of the Savages of New France) 
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Hunting & Snowshoes 
«|. The Savages hunt this animal (Moose) with the aid of dogs; when it is worn out they 
dispatch it with spears and missiles. If hunting dogs are lacking, they themselves go in place 
of them. Indeed, they proceed through the midst of the snow with incredible swiftness; armdfn 
weight of the body may not sink their feet too deeply into the snow, they place beneath their 
soles and fasten to their feet, broad peices of network...’ 





CHAPTER IV — The Legal Factor 


The Legal doctrine surrounding the concept of Aboriginal Title is both National and Inter- 
national in scope and application. 

“The origins of the theory of aboriginal rights are generally traced to the Spanish theologian, 
Francisco de Vitoria. Vitoria was Professor of Sacred Theology at the University of Salamanca, 
and in 1532, gave two famous lectures entitled ‘De Indis and De Jure Belli’ in which he dealt 
with basic questions of Indian rights. Vitoria asserted that the Indians were the true owners of 
the land, both from the public and private point of view. The Indians’ lack of belief in the Roman 
Catholic faith could not affect the question, as heretics in Europe were not denied property 
rights. He suggested that the Indians were no less intelligent than some Spanish peasants and 
therefore were equally fit to have legal rights. To the argument that the Pope had granted the 
New World to Spain, Vitoria replied that the Pope had no temporal power over Indian lands. 
Spain had no claim to the land through discovery, he said, because that notion only applied to 
unoccupied lands.” 

“Tn 1537, Pope Paul III issued the Bull Sublimis Deus which states in part: 


“ INDIANS ARE TRULY MEN . . . THEY MAY AND SHOULD, FREELY AND LEGI- 
TIMATELY, ENJOY THEIR LIBERTY AND THE POSSESSION OF THEIR PROPERTY: 
NOR SHOULD THEY BE IN ANY WAY ENSLAVED: SHOULD THE CONTRARY HAP- 
PEN, IT SHALL BE NULL AND OF NO EFFECT.’ 

“The sentiments of the Papal Bull were reflected in Spain’s Law of the Indies which ordered 
that Indians be placed in a position of equality with Spaniards and also provided for the 
protection of Indian lands.” 

“while it is clear that Spanish practice at times notoriously departed from the laws designed 
for the protection of Indian rights, the writings of Spanish theoristsand the principles expressed 
in the Spanish laws of the Indies were to have a substantial impact on the early development of 
the theory of aboriginal rights.” : 

“yen more profound than the influence of Spain in the shaping of aboriginal rights were the 
colonial policies of Great Britain and the practices of other governments and companies 
engaged in colonizing North America. The general attitude of the New England settlers and 
traders during the 17th century was one of respect for Indian lands. The English colonies of 
Massachusetts, Connecticut, and Rhode Island have particularly good records in this regard and 
the acquisition of Indian lands was typically accomplished by purchase. The first letter of in- 
struction sent to Captain John Endicott from the Massachusetts Bay Company in 1629 states: 


| ‘ABOVE ALL, WE PRAY YOU TO BE CAREFUL THAT THERE BE NONE IN OUR 


PRECINCTS PERMITTED TO DO ANY INJURY IN THE LEAST KIND TO THE 
HEATHEN PEOPLE: AND IF. ANY OFFEND IN THAT WAY, THEY THEMSELVES 
RECEIVE DUE CORRECTION .. . IF ANY OF THE SAVAGES PRETEND RIGHT OF 
INHERITANCE TO ALL OR ANY PART OF THE LANDS GRANTED IN OUR PATENT WE 
PRAY YOU ENVEAVOUR TO PURCHASE THEIR TITLE, THAT WE MAY AVOID THE 
LEAST SCRUPLE OF INTRUSION.’ ; ; 


“A 1633 statute of the colony of Massachusetts provided that: 


“WHAT LANDS ANY OF THE INDIANS IN THIS JURISDICTION HAVE POSSESSED AND 
IMPROVED, BY SUBDUING THE SAME THEY HAVE A JUST RIGHT UNTO.’ 


THE LAW OF ABORIGINAL RIGHTS 


“The colonies established by the Dutch and Swedes were all founded on lands which were 
purchased from the Indians. Dutch policy is indicated in the 1629 ‘New Project of Freedoms and 


Exemptions’ (in which) the patroons are required by article 27 to purchase lands from the In- 
dians: 


‘THE PATROOMS OF NEW NETHERLAND, SHALL BE BOUND TO PURCHASE FROM 
THE LORDS SACHEMS (1.E., INDIANS) IN NEW NETHERLANDS THE SOIL WHERE 
THEY PROPOSE TO PLANT THEIR.COLONIES, AND SHALL ACQUIRE SUCH RIGHTS 
THEREUNTO AS THEY WILL AGREE FOR WITH THE SAID SACHEMS.’ % 


“In 1763, Great Britain issued a Royal Proclamation forbidding settlement upon Indian lands 
and directing that such lands be obtained only by cession or purchase.” 
“By 1832, a justice of the United States Supreme Court was able to say: 


‘(0)UR ANCESTORS, WHEN THEY FIRST MIGRATED TO THIS COUNTRY, MIGHT 
HAVE TAKEN POSSESSION OF A LIMITED EXTENT OF THE DOMAIN, HAD THEY 
BEEN SUFFICIENTLY POWERFUL, WITHOUT NEGOTIATION OR PURCHASE FROM 
THE NATIVE INDIANS. BUT THIS COURSE IS BELIEVED TO HAVE BEEN NOWHERE 
TAKEN. A MORE CONCILIATORY MODE WAS PREFERRED, AND ONE WHICH WAS 
BETTER CALCULATED TO IMPRESS THE INDIANS, WHO WERE THEN POWERFUL, 
WITH A SENSE OF THE JUSTICE OF THEIR WHITE NEIGHBOURS. THE OCCUPANCY 
OF THEIR LANDS WAS NEVER ASSUMED, EXCEPT UPON THE BASIS OF CONTRACT, 
-AND ON THE PAYMENT OF A VALUABLE CONSIDERATION. THIS POLICY HAS OB- 


TAINED FROM THE EARLIEST WHITE SETTLEMENTS IN THIS COUNTRY, DOWN TO 
THE PRESENT TIME.’ 


“The effect of these colonial policies on the development of native rights became evident in 
pce of the most important cases in the law of aboriginal rights, ‘Johnson v. McIntosh’ and 
fini v. Georgia,’ decided by the United States Supreme Court in 1823 and 1832 respec- 

ively.” 

“In both ‘Johnson v. McIntosh’ and ‘Worcester y. Georgia,’ Chief Justice Marshall formulated 
his conclusions respecting aboriginal title by an historical analysis of the explorations and 


settlement of the American continent and by relying upon established principles and practices of 
the law of nations.” 


“The Chief Justice stated: 


‘THE GREAT MARITIME POWERS OF EUROPE DISCOVERED AND VISITED DIF- 
FERENT PARTS OF THIS CONTINENT, AT NEARLY THE SAME TIME. THE OBJECT 
WAS TOO IMMENSE FOR ANY ONE OF THEM TO GRASP THE WHOLE; AND THE 
CLAIMANTS WERE TOO POWERFUL TO SUBMIT TO THE EXCLUSIVE OR 
UNREASONABLE PRETENSIONS OF ANY SINGLE POTENTATE. TO AVOID BLOODY 
CONFLICTS, WHICH MIGHT TERMINATE DISASTROUSLY TO ALL, IT WAS 
NECESSARY FOR THE NATIONS OF EUROPE TO ESTABLISH SOME PRINCIPLE 


~ 





WHICH ALL WOULD ACKNOWLEDGE, AND WHICH SHOULD DECIDE THEIR 
RESPECTIVE RIGHTS AS BETWEEN THEMSELVES. THIS PRINCIPLE, SUGGESTED 
BY THE ACTUAL STATE OF THINGS, WAS, “THAT DISCOVERY GAVE TITLE TO THE 
GOVERNMENT BY WHOSE SUBJECTS, OR BY WHOSE AUTHORITY, IT WAS MADE, 
AGAINST ALL OTHER EUROPEAN GOVERNMENTS, WHICH TITLE MIGHT BE 
CONSUMMATED BY POSSESSION.” 8 WHEAT. 573. THIS PRINCIPLE, 
ACKNOWLEDGED BY ALL EUROPEANS, BECAUSE IT WAS THE INTEREST OF ALL 
TO ACKNOWLEDGE IT, GAVE TO THE NATION MAKING THE DISCOVERY, AS ITS 
INEVITABLE CONSEQUENCE, THE SOLE RIGHT OF ACQUIRING THE SOIL AND OF 
MAKING SETTLEMENTS ON IT. IT WAS AN EXCLUSIVE PRINCIPLE, WHICH SHUT 
OUT THE RIGHT OF COMPETITION AMONG THOSE WHO HAD AGREED TO IT; NOT 
ONE WHICH COULD ANNUL THE PREVIOUS RIGHTS OF THOSE WHO HAD NOT 
AGREED TO IT. IT REGULATED THE RIGHT GIVEN BY DISCOVERY AMONG THE 
EUROPEAN DISCOVERERS; BUT COULD NOT AFFECT THE RIGHTS OF THOSE 
ALREADY IN POSSESSION EITHER AS ABORIGINAL OCCUPANTS, OR AS OC- 
CUPANTS BY VIRTUE OF A DISCOVERY MADE BEFORE THE MEMORY OF MAN. IT 
GAVE THE EXCLUSIVE RIGHT TO PURCHASE, BUT DID NOT FOUND THAT RIGHT 
ON A DENIAL OF THE RIGHT OF THE POSSESSOR TO SELL.’ 


‘THOSE RELATIONS WHICH WERE TO EXIST BETWEEN THE DISCOVERER AND 
THE NATIVES, WERE TO BE REGULATED BY THEMSELVES. THE RIGHTS THUS 
ACQUIRED BEING EXCLUSIVE, NO OTHER POWER COULD INTERPOSE BETWEEN > 
THEM. IN THE ESTABLISHMENT OF THESE RELATIONS, THE RIGHTS OF THE 
ORIGINAL INHABITANTS WERE, IN NO INSTANCE, ENTIRELY DISREGARDED; BUT 
WERE, NECESSARILY, TO A-CONSIDERABLE EXTENT, IMPAIRED. THEY WERE 
ADMITTED TO BE THE RIGHTFUL OCCUPANTS OF THE SOIL, WITH A LEGAL AS 
WELL AS JUST CLAIM TO RETAIN POSSESSION OF IT, AND TO USE IT ACCORDING 
TO THEIR OWN DISCRETION; BUT THEIR RIGHTS TO COMPLETE SOVEREIGNTY, 
AS INDEPENDENT NATIONS WERE NECESSARILY DIMINISHED, AND THEIR 
POWER TO DISPOSE OF THE SOIL, AT THEIR OWN WILL, TO WHOMSOEVER THEY 
PLEASED, WAS DENIED BY THE ORIGIN FUNDAMENTAL PRINCIPLE, THAT 
DISCOVERY GAVE EXCLUSIVE TITLE TO THOSE WHO MADE IT.’ 


“The theory of these two cases was that an aboriginal claim was a legally recognized right to 
occupy those lands held by Indians from time immemorial. On . . . the notion that Spain 
recognized the complete title of the Indians to their lands is consistent with the views of the 
Spanish theologians. Further evidence of this Spanish view of Indian title is indicated in the . 
policy of purchasing Indian occupied lands and in the passage of strong laws against trespassing - 
upon Indian property. Ina letter of July 29, 1811, the Governor of Florida, Juan Jose de Estrada, — 
noted that the policy of Spain was fully consistent with that of the English and Americans with 
regard to Indian lands. He described British policy in the following terms: 


‘THAT GOVERNMENT RULED THE LAND AS A SOVEREIGN, BUT LEFT THE INDIANS 
THE PROPERTY OF THE SOIL, EXCEPT THOSE PLACES WHICH THEY HAD 
ACQUIRED FROM THE ABORIGINES BY PURCHASE, OR BY SOLEMN TREATY MADE | 
WITH THE CHIEFS .. .’ 


“When dealing with Maori of New Zealand, the approach was different, and in 1840, the Maori 
Chiefs ceded the North Island by the Treaty of Waitani....” 

“Tn 1901, a British Parliamentary paper dealing with the African colonial situation showed 
that payments were made to chiefs for the surrender of their rights to wastelands and also noted 
that some lands were taken by conquest when natives attacked the British . ...” 

“Tn 1957, the International Labor Organization, having been concerned with the exploitation of 
native peoples, adopted a Convention Concerning the Protection and Integration of Indigenous 
and Other Tribal and Semi-Tribal Populations in Independent Countries. 


“Article XI of the Convention reads as follows: 


‘THE RIGHT OF OWNERSHIP, COLLECTIVE OR INDIVIDUAL, OF THE MEMBERS OF 
THE POPULATION CONCERNED, OVER THE LANDS WHICH THOSE POPULATIONS 
TRADITIONALLY OCCUPY SHALL BE RECOGNIZED.’ 


“Article XII states: 


‘THE POPULATIONS CONCERNED SHALL NOT BE REMOVED WITHOUT THEIR 

FREE CONSENT FROM THEIR HABITUAL TERRITORIES EXCEPT IN ACCORDANCE 

WITH NATIONAL LAWS AND REGULATIONS FOR REASONS RELATING TO 

NATIONAL SECURITY, OR IN THE INTEREST OF NATIONAL ECONOMIC 
_ DEVELOPMENT OR OF THE HEALTH OF THE SAID POPULATIONS.’ 


‘WHEN IN SUCH CASE REMOVAL OF THOSE POPULATIONS IS NECESSARY AS AN 
EXCEPTIONAL MEASURE, THEY SHALL BE PROVIDED WITH LANDS OF QUALITY 
AT LEAST EQUAL TO THE LANDS PREVIOUSLY OCCUPIED BY THEM, SUITABLE TO 
PROVIDE FOR THEIR PRESENT NEEDS AND FUTURE DEVELOPMENT.’ 


“Article XIII states: 


‘PROCEDURES FOR THE TRANSMISSION OF RIGHTS OF OWNERSHIP AND USE OF 
LAND WHICH ARE ESTABLISHED BY THE CUSTOMS OF THE POPULATIONS CON- 
CERNED, SHALL BE RESPECTED, WITHIN THE FRAMEWORK OF NATIONAL LAWS 
AND REGULATIONS, INSOFAR AS THEY SATISFY THE NEEDS OF THESE 
POPULATIONS AND DO NOT HINDER THEIR ECONOMIC AND SOCIAL DEVELOP- 
MENT.’ 


“The desire of Great Britain that Indian lands be respected is expressed in a 1756 Report by the 
Secretary of Indian Affairs to Sir William Johnson: 


‘THAT MEMORABLE AND IMPORTANT ACT BY WHICH THE INDIANS PUT THEIR 
PATRIMONIAL AND CONQUERED LANDS UNDER THE PROTECTION OF THE KING 
OF GREAT BRITAIN THEIR FATHER AGAINST THE INCROACHMENTS OR IN- 
VASIONS OF THE FRENCH IS NOT UNDERSTOOD BY THEM AS A CESSION OR 
SURRENDER AS IT SEEMS TO HAVE BEEN IGNORANTLY OR WILLFULLY SUP- 
POSED BY SOME. THEY INTENDED TO LOOK UPON IT AS RESERVING THE 
PROPERTY AND POSSESSION OF THE SOIL TO THEMSELVES AND THEIR HEIRS. 
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IND ARE EQUALLY AVERSE AND JEALOUS THAT ANY FORTS OR SETTLEMENTS 
SHOULD BE MADE THEREON EITHER BY US OR THE FRENCH.’ 


“Later in his Report, the Secretary offers some suggestions for the administration of Indian 
affairs. One of these reveals the developing attitude of the British with respect to the acquisition 
of Indian lands: 

RD TO THEIR 

‘THAT THE INDIANS BE REMEDIED AND SATISFIED WITH REGA 

COMPLAINTS ABOUT THEIR LANDS PARTICULARLY THOSE GRANTS AND PATENTS 

MENTIONED IN THE FORMER PART OF THESE PAPERS, AND THAT NO PATENTS 

FOR LANDS BE HEREAFTER GRANTED BUT FOR SUCH AS SHALL BE BROUGHT IN 

THE PRESENCE OF THE SUPERINTENDANT AT PUBLIC MEETINGS AND THE SALE 

RECORDED BY HIS MAJESTY’S SECRETARY FOR INDIAN AFFAIRS.’ 


“By 1759-60, the pressure for land from the colonists along the Atlantic Seaboard made the 
Appalachian frontier a precarious military front for the British whose protracted Seven Years’ 
War with the French was now being waged in North America. It became imperative to the 
British that the Indian population in the Ohio country not be disturbed by the colonists’ en- 
croachments on Indian lands. Failure to do so could have resulted in an Indian alliance with the 
French, thus hemming the British in on the west as well as the north. These concerns led Britain 
to issue two proclamations to deal with this situation.” : 

“A proclamation issued by the Privy Council in December, 1761, strictly forbade the governors 
of the various colonies from passing any grants on lands possessed by Indians. The governors 
were instructed to, ‘publish a proclamation in Our Name strictly enjoining and requiring all 
persons whatever who may either willfully or inadvertently have seated themselves on any 
lands . . . reserved to or claimed by the said Indians without any lawful authority for so doing 
forthwith to remove therefrom. The governors had to refer all future applications for Indian 
lands to England, thus furthering the policy of central control of Indian affairs.” 

“The Proclamation of 1761 was followed by the far more important Royal Proclamation of 
October 7, 1763. While the Proclamation of 1763 is, of course, a basic constitutional document 
establishing the government for the territories acquired from France following the Treaty of 
Paris, a most important part of the document is the announcement of a new policy in respect to 
Indians and their lands.” : 

“The complex provisions of that part of the Proclamation dealing with Indians becomes 
clearer when viewed in its historical perspective. The Indian policy was new in the sense that it 
dealt (in part) with newly acquired territories and in that it contained more definite provisions 
than had previously characterized British policy on Indian Affairs. Otherwise, the provisions of 
the Royal Proclamation relative to Indians are essentially a mere continuation of the policies 
which the British had followed since 1754.” 

“The circumstances and motivations which lay behind the Proclamation are revealed in a 


- series of correspondence which preceded the issuance of the document. In the first letter in this 


important exchange between Lord Egremont, Secretary of State for the Southern Department, 
and the Lords of Trade, Lord Egremont expressed the British Government’s long standing 
concern that Indian lands be respected so as to avoid disturbances on the frontier: 


‘THE SECOND QUESTION, WHICH RELATES TO THE SECURITY OF NORTH 
AMERICA, SEEMS TO INCLUDE TWO OBJECTS TO BE PROVIDED FOR; THE FIRST 
= IS, THE SECURITY OF THE WHOLE AGAINST ANY EUROPEAN POWER: THE NEXT 
IS THE PRESERVATION OF THE INTERNAL PEACE AND TRANQUILITY OF THE 
_ COUNTRY AGAINST ANY INDIAN DISTURBANCES. OF THESE TWO OBJECTS, THE 
LATTER APPEARS TO CALL MORE IMMEDIATELY FOR SUCH REGULATIONS AND 

_ PRECAUTIONS AS YOUR LORDSHIPS SHALL THINK PROPER TO SUGGEST, ETC.’ 


‘THO’ IN ORDER TO SUCCEED EFFECTUALLY IN THIS POINT, IT MAY BECOME 
NECESSARY TO ERECT SOME FORTS IN THE INDIAN COUNTRY, WITH THEIR 
e CON ISENT, YET HIS MAJESTY’S JUSTICE AND MODERATION INCLINES HIM TO 
JOPT THE MORE ELIGIBLE METHOD OF CONCILIATING THE MINDS OF THE 
= INDIANS BY MILDNESS OF HIS GOVERNMENT, BY PROTECTING THEIR PERSONS 
_ AND PROPERTY AND SECURING TO THEM ALL THE POSSESSIONS, RIGHTS AND 
_ PRIVILEGES THEY HAVE HITHERTO ENJOYED, AND ARE ENTITLED TO, MOST 
_ CAUTIOUSLY GUARDING AGAINST ANY INVASION OR OCCUPATION OF THEIR 
_ HUNTING LANDS, THE POSSESSION OF WHICH IS TO BE ACQUIRED BY FAIR 
_ PURCHASE ONLY; AND IT HAS BEEN THOUGHT SO HIGHLY EXPEDIENT TO GIVE 
_ THEM THE EARLIEST AND MOST CONVINCING PROOFS OF HIS MAJESTY’S . 
_ GRACIOUS AND FRIENDLY INTENTIONS ON THIS HEAD, THAT I HAVE ALREADY 






____RECEIVED AND TRANSMITTED THE KING’S COMMANDS TO THIS PURPOSE TO THE 


GOVERNORS OF VIRGINIA, THE TWO CAROLINAS AND GEORGIA, AND TO THE 


= _ AGENT FOR INDIAN AFFAIRS IN THE SOUTHERN DEPARTMENT?’ 


- THE ORIGINS AND RECOGNITION 
c OF ABORIGINAL RIGHTS IN CANADA 












“It is important to observe that Egremont speaks of ‘securing’ those rights which the Indiaris 


‘have hitherto enjoyed, and are entitled to.’ The letter further requests that the Lords of Trade 


___ propose a report and recommendation with respect to the Indian situation, amongst others.” 
__ “On June 8, 1763, the Lords of Trade sent their policy recommendations to Lord Egremont. 
__ They suggest that no regular civil government will be necessary or possible where no ‘perpetual 
_ Tesidence or planting is intended . . . .’ For these areas it will be sufficient to provide for free 
trade with the Indians under such regulations and administration of justice as facilitate that end. 


a This area, to be known as ‘Indian Country,’ is described in the report: 


__ ‘IF YOUR MAJESTY SHALL BE PLEASED TO ADOPT THE GENERAL PROPOSITION 
_ OF LEAVING A LARGE TRACT OF COUNTRY ROUND THE GREAT LAKES AS AN 
é 4 INDIAN COUNTRY, OPEN TO TRADE, BUT NOT TO GRANTS AND SETTLEMENTS, 

_ THELIMITS OF SUCH TERRITORY WILL BE SUFFICIENTLY ASCERTAINED BY THE 
_____ BOUNDS TO BE GIVEN TO THE GOVERNORS OF CANADA AND FLORIDA ON THE 
NORTH AND SOUTH, AND THE MISSISSIPPI ON THE WEST; AND BY THE STRICT 
DIRECTIONS TO BE GIVEN TO YOUR MAJESTY’S SEVERAL GOVERNORS OF YOUR 
ANCIENT COLONIES FOR PREVENTING THEIR MAKING ANY NEW GRANTS OF 


ar LANDS BEYOND CERTAIN FIXED LIMITS TO BE LAID DOWN IN THE INSTRUCTIONS 


FOR THAT PURPOSE.’ 


“Tt can be noted that the provisions were not envisaged to establish policy west of the 


- Mississippi at that time since Britain did not have Sovereignty in that area. That no such 


limitation appears in the Royal Proclamation itself may attest to the fact that the Lords intended ° 
_ the document to apply to all Indian lands throughout the wester regions of British North 
Ameri ca.” 


“Later in their report, the Lords of Trade again comment on the boundaries of Canada 
(Quebec) and the Indian Country: — $ 


LANDS FROM CAPE ROZIERE TO LAKE CHAMPLAIN, ALONG THE HEIGHTS WHERE 

THE SOURCES OF THE RIVERS RISE, WHICH FALL INTO THE BAY OF FUNDY AND 
ATLANTIC OCEAN, TO BE ANNEXED TO NOVA SCOTIA AND NEW ENGLAND IN SUCH 
A MANNER AS OPEN ANY FUTURE DIRECTIONS AFTER PARTICULAR SURVEYS 
HAVE BEEN MADE SHALL APPEAR MOST PROPER.’ 


“The boundaries suggested inthig quotation meet the boundaries of the Hudson’s Bay Com- 
pany territories, indicating that Indian Country will be bounded by Quebec and the Hudson’s Bay 
Company lands. The recommendation that certain lands be annexed to Nova Scotia and New 
England is, for the most part, followed by the Royal Proclamation. The lands are not stated to be 
annexed, but the power to make land acquisitions and grants in the specific area is given to those ; 
colonies, The area is that between the colonies and the heights which are the sources of the rivers 
flowing into the Bay of Fundy and the Atlantic.” 

“Lord Egremont replied to the Lords of Trade indicating His Majesty’s approval of their 
proposals with one exception: it was felt that some colonial government should have civil juris- 
diction over the Indian country and that the Government of Canada would be the logical choice: 


‘THE KING THEREFORE IS OF OPINION, THAT, IN THE COMMISSION FOR THE 
GOVERNOR OF CANADA, ALL THE LAKES, VIZ, ONTARIO, ERIE, HURON, 
MICHIGAN, AND SUPERIOR, SHOULD BE INCLUDED, WITH ALL THE COUNTRY, AS 
FAR NORTH, AND WEST, AS THE LIMITS OF THE HUDSON’S BAY COMPANY AND 
THE MISSISSIPPI; AND ALSO THAT ALL LANDS WHATSOEVER, CEDED BY THE 
LATE TREATY, AND WHICH ARE NOT ALREADY INCLUDED WITHIN THE LIMITS OF 
HIS MAJESTY’S ANCIENT COLONIES, OR INTENDED TO FORM THE GOVERNMENTS 
OF EAST AND WEST FLORIDA, AS DESCRIBED IN YOUR LORDSHIPS REPORT, BE 
ASSIGNED TO THE GOVERNMENT OF CANADA, UNLESS YOUR LORDSHIPS SHOULD 
SUGGEST ANY OTHER DISTRIBUTION, WHICH MIGHT ANSWER THE PURPOSE 
MORE EFFECTUALLY .. .’ 


“It should be noted that what is questioned is not the boundaries of the area, but simply 
whether it should be under the Government of Canada or not.’ 

“The Lords of Trade replied to the suggested change and advanced reasons why the area 
should not be placed under the jurisdiction of the Government of Canada. They suggested that it 
could be constituted as a separate jurisdiction, but advised delay in such a move. This advice 
was accepted and in a letter to the Lords of Trade, dated September 19, 1763, Lord Halifax, who 
succeeded Lord Egremont, instructed the Lords of Trade to draft the Proclamation.” 

“The Proclamation attempts to deal with a number of specific questions and contingencies. In 
addition to the problem.of white encroachment upon Indian lands, a situation of fraudulent 
purchases of Indian property by white settlers had developed, causing further discontent 
amongst the Indians. Consideration also had to be given to the problem of discovering a method 
of obtaining Indian lands when the future pressure of white settlement created such a need.” 

“As already noted, the basic design of the Proclamation was to create a large area of land 
‘reserved’ to the Indians as their hunting grounds. This reserved land, which, the Proclamation 
notes, had not been ‘ceded to or purchased by us,’ was to consist of: a) land outside the new 
colonies of Quebec, east and West Florida, and the territory of the Hudson’s Bay Company; and 
b) ‘all the lands and Territories lying eastward of the Sources of the Rivers which fall into 
the Sea from east and North West... .’ The latter designation is generally considered to be the 
Alleghany Mountains.” : 

“To ease the immediate pressure on this reserved area, the Proclamation proscribed all 
private purchases of Indian lands. The Proclamation also forbids the governors of Quebec and 
East and West Florida from granting any patents beyond their respective borders and forbids 
the governors of the ‘other Colonies’ (New England and Nova Scotia) from granting any patents 
for lands lying to the west of the watershed of the Alleghanies. Finally, the Proclamation makes 
a general prohibition on the granting of patents for ‘any Lands whatever, which, not having been 
ceded to or purchased by Us as aforesaid, are reserved to the said Indians, or any of them.’” 

“In order to permit Indians who wished to sell lands situated in the areas in which the 
Proclamation had allowed white settlement, and to avoid the problem of fraud, the 
Proclamation enunciates a detailed procedure by which Indians could sell their lands, but solely 
to the Crown. If the Indian lands were within the bounds of a proprietary government (such as 
the Hudson’s Bay Company), the land could only be purchased in the name of the company, for 
its sole use, subject ‘to such Directions and Instructions as We or they shall think proper to give __ 
for that Purpose... .’” en a: eee 

“While these provisions were generally designed to encourage settlement northward into 
Nova Scotia and Quebec, the Proclamation does make provision for the future acquisition of 
lands situated within the reserved area itself. This is clearly seen in the inclusion of such phrases" 
as ‘for the present’ and ‘until our further Pleasure be known’ in the description of the area 
reserved for the Indians. In keeping with the British position of strong central control over In- 
dian policy, the authors of the Proclamation inserted the following paragraph respecting the 
acquisition of reserved lands: ke: 


‘AND WE DO HEREBY STRICTLY FORBID, ON PAIN OF OUR DISPLEASURE, ALL 
OUR LOVING SUBJECTS FROM MAKING ANY PURCHASES OR SETTLEMENTS 
WHATEVER, OR TAKING POSSESSION OF ANY OF THE LANDS ABOVE RESERVED, 
WITHOUT OUR ESPECIAL LEAVE AND LICENSE FOR THAT PURPOSE FIRST OB- 
TAINED.’ ; : 


“In his article, the Genesis of the Proclamation of 1763, Dr. Clarence Alvord argues that,Lord 
Shelburne, President of the Lords of Trade while the Proclamation was being considered, was 
the principal author of the document’s Indian policy, and that Shelburne felt there should be: 


‘(A) DEFINITE BOUNDARY, WHICH SHOULD BE ESTABLISHED BETWEEN THE 
WESTERN-MOST SETTLED PARTS OF THE COLONIES AND THE HUNTING GROUNDS 
OF THE INDIANS; AND FUTURE SETTLEMENT IN THIS REGION, RESERVED FOR 
THE INDIANS, SHOULD BE DIRECTED BY THE BRITISH GOVERNMENT, AND, 
THEREFORE, THE COLONIAL GOVERNMENTS AND PRIVATE PERSONS MUST BE 
FORBIDDEN TO MAKE PURCHASES OR SETTLEMENTS BEYOND THIS LINE UNTIL 
TREATIES HAVE BEEN MADE WITH THE VARIOUS TRIBES, AND SATISFACTION 
HAS BEEN GIVEN THEM FOR THEIR LAND...’ = 


“The Proclamation of 1763 is the formalized culmination of at least a decade of concerted 
British efforts and practices in dealing with the Indians. It should be quite obvious at this point - 
that the Royal Proclamation served to promote and clarify the pre-existing and conceded rights 
of Indian people rather than to ‘create’ some ‘new’ native right.” 


THE SOURCES OF 
ABORIGINAL RIGHTS IN CANADA 


“The Proclamation of 1763 has the force of statute in Canada and has never been repealed. 
Frequently termed the ‘Charter of Indian Rights,’ the Royal Proclamation raises almost as 
many issues in the law of aboriginal rights as it resolves.”’ 

“An important question relative to the Proclamation involves a dispute over its geographic 
scope. While the eastern boundaries of ‘Indian Country’ are indicated in its text, the 
Proclamation is silent as to the western boundary of the reserved area. We have already noted 
that this omission was made despite the suggested western boundary of the Mississippi River 
and that therefore the Proclamation could well be considered as embracing all potential British 
claims in the west. Nevertheless, several cases have held that the Proclamation does not apply 
to the far North or West, such lands being terra incognita in 1763.” 

“Another very important question pertaining to the Proclamation of 1763 is whether it 
represents the exclusive source of aboriginal rights in Canada. By its assumption that prior to its 
issuance, the Crown had to obtain Indian lands by cession or purchase, the Proclamation itself 
clearly recognizes the pre-existing land rights of native people. In a statement in St. Catherine’s 
Milling and Lumber v. The Queen however, the Privy Council seemed to imply that the Royal 
Proclamation cconstitutes the sole source of aboriginal rights: 


‘WHILST THERE HAVE BEEN CHANGES IN THE ADMINISTRATIVE AUTHORITY, 
THERE HAS BEEN NO CHANGE SINCE THE YEAR 1763 IN THE CHARACTER OF THE 


INTEREST WHICH ITS INDIAN INHABITANTS HAD IN THE LANDS SURRENDERED 
BY THE TREATY. THEIR POSSESSION, SUCH AS IT WAS, CAN ONLY BE ASCRIBED TO 
THE GENERAL PROVISIONS MADE BY THE ROYAL PROCLAMATION IN FAVOUR OF 
ALL INDIAN TRIBES THEN LIVING UNDER THE SOVEREIGNTY AND PROTECTION 


OF THE BRITISH CROWN.’ 


“In the St. Catherine's case, the Indian land in question was clearly within the geographical 
purview of the Royal Proclamation. Obviously then, the character of that land must in part at 
least, be determined by that document. It was not necessary for the Privy Council to, nor did it, 
rule on whether the Proclamation represented the exclusive source of aboriginal title 
throughout the Dominion. It was sufficient that on the facts before the Court, the Proclamation 
was controlling in respect to the lands under consideration. St. Catherine's Milling therefore 
cannot be regarded as holding that aboriginal rights depend exclusively upon the Proclamation 
of 1763.’ . : 

“Assuming for the sake of argument however, that the Proclamation is the .exclusive source 
of aboriginal rights in Canada, and accepting, for the moment, the view that the Proclamation is 
limited geographically, one wonders what land rights inure to native people who reside outside 
the region professedly contemplated by the Proclamation of 1763. Can it be contended that there 
are two rules respecting the fundamental issue of whether aboriginal rights are recognized in 
Canada at all? It is submitted that the history of British colonial policy towards the Indians and 
the overwhelming weight of Canadian authorities on this point negate any such view. The 
contrary, a strong case can be made that the law of aboriginal rights applies ‘throughout Canada 
and that in those areas not covered by the Proclamation of 1763, the (original) 
source of those rights is the law of nations, now incorporated into the common law of Canada and 
confirmed by colonial and Canadian executive and legislative policy. Nonetheless, whether the 
origin of aboriginal rights be regarded as the Royal Proclamation of 1763 or the common law of 
Canada, the incidents of Indian title are precisely the same.” 

“The proposition that aboriginal rights exist independently of the Royal Proclamation has 
received judicial approval. Ina series of cases involving Indian hunting rights, Canadian courts 
have expressed the view that aboriginal rights apply throughout the Dominion, notwithstanding 
the Royal Proclamation’s geographic limits. Perhaps most forthright in this position was the 
late Mr. Justice Sissons, of the Territorial Court of the Northwest Territories. In Regina v. 
Koonungnak, the court stated: : 


‘THIS PROCLAMATION HAS BEEN SPOKEN OF AS THE “CHARTER OF INDIAN 
RIGHTS.”’ LIKE SO MANY GREAT CHARTERS IN ENGLISH HISTORY, IT DOES NOT 
CREATE RIGHTS BUT RATHER AFFIRMS OLD RIGHTS. THE INDIANS AND ESKIMOS 
HAD THEIR ABORIGINAL RIGHTS AND ENGLISH LAW HAS ALWAYS RECOGNIZED 
THESE RIGHTS.’ 


“Similarly, in Regina v. Sikyea, Mr. Justice Johnson, speaking for a unanimous Northwest 
Territories’ Court of Appeal, held that while the Royal Proclamation did not extend to either the 
western Northwest Territories or the Hudson’s Bay Territory, ‘that fact is not important’ since 
the Federal Government had always respected the aboriginal rights of ‘all Indians across 

~ Canada.’ The Sikyea court expressed approval of the 1932 decision in Rex v. Wesley in which a 
similar view of aboriginal rights was taken.” 

“Not only the courts, but the executive and legislative branches of both levels of government in 
Canada (as well as the Government of Great Britain) have repeatedly acknowledged the 
existence of aboriginal rights throughout Canada. While these acts of recognition will be more 
thoroughly dealt with in the review of the history of the provinces and territories, it is important 
that several examples of governmental affirmation of aboriginal rights be cited at this stage.”’ 


_ “In the 1869 deed of surrender for Rupert’s Land, it is stated: 
* 


ee a 
ce ai 





ANY CLAIMS OF INDIANS TO COMPENSATION FOR LANDS REQUIRED FOR PUR- 
OSES OF SETTLEMENT SHALL BE DISPOSED OF BY THE CANADIAN GOVERN- 

_ MENT IN COMMUNICATION WITH THE IMPERIAL GOVERNMENT; AND THE 
____ (HUDSON’S BAY) COMPANY SHALL BE RELIEVED OF ALL RESPONSIBILITY IN 
___- RESPECT OF THEM.’ 










“{n addition, various Dominion Lands Acts have given express recognition to aboriginal rights 
r and acknowledge the need to satisfy claims arising from the extinguishment of Indian title.” 
= “One of the most significant instances of recognition of native rights appears in the recently 
_ issued Rapport de la Commission d’Etude sur |’Integrite du Territoire du Quebec: le Domaine 
| _ Indien (hereinafter referred to as the Dorion Commission Report). While the Dorion Com- 
__ mission is primarily concerned with Quebec, the Report’s categorical conclusion that aboriginal 
rights exist in parts of Quebec and that the rights or claims must be satisfied, constitutes an 
extremely important development in the law of aboriginal rights.’’ 
. “While these cases and governmental documents have affirmed the existence of aboriginal 
4 rights throughout Canada, they have not fully addressed themselves to the issue of whether the 
common law of Canada recognizes aboriginal rights, irrespective of the Proclamation of 1763. 
Several opinions from the decision of the Supreme Court of Canada in the St. Catherine’s Milling 
case put forth the view that the law of aboriginal rights described in the early American cases is 
equally applicable to Canada.” 
__. “St. Catherine’s Milling involved a dispute between the Province of Ontario and the Govern- 
- ment of Canada as to the ownership of certain lands ceded by the Salteaux Tribe of Ojibway 
- Indians in an 1873 treaty with the Dominion. The Province claimed ownership of the lands by 
, virtue of section 109 of the British North America Act. That section guarantees provincial owner- 
ship of all lands lying within the boundaries of the respective provinces, subject to any trusts or 
4 other interests in those lands. The Dominion claimed that by virtue of the Proclamation of 1763, 
= the content of aboriginal title to lands reserved for Indians was that of fee simple. As such, the 
Dominion argued that it received the complete title as a result of the treaty. However, both the 
Supreme Court of Canada and the Privy Council held in favour of the Province. The Privy 
Council ruled that as a result of the Royal Proclamation the ownership of Indian lands was split, 
with the Crown holding the underlying legal fee and the Indians possessing a right of occupancy, 
termed a ‘personal and usufructuary right.’ The Court ruled that upon Confederation the Crown, 
, _ in right of the Province, became possessed of the proprietary estate and this became a plenum 
dominium upon the surrender of the Indian title.”’ 
“It is obvious that the nature of Indian title described by Lord Watson in St. Catherine’s 
e Milling is closely analogous to that described by Chief Justice Marshall in Johnson v. McIntosh. 
¥. Indeed, Mr. Chief Justice Marshall expressly relied upon the Royal Proclamation as an ad- 
e _ ditional ground for his judgement in the McIntosh case. In a review which dwelled upon the 
______ explanation for this parallelism of aboriginal rights in the two countries, Mr. Justice Strong in 
; 


r 


7 


-» 


i. ¥ the Supreme Court of Canada offered some keen insights into the origins and nature of Indian 
____ title. While Mr. Justice Strong dissented from the Supreme Court’s primary holding in St. 
Catherine's Milling, his views on Indian title are entirely consistent with those expressed by the 
Privy Council.” 
“Mr. J ustice Strong viewed the decisions of the United States Supreme Court as reflecting the 
me consistent policy of the British Government toward Indian lands. Based on these decisions, he 
summarized that policy ‘as consisting in the recognition by the Crown of an usufructuary title in 
2 the Indians to all unsurrendered lands.’ After quoting extensively from Johnson v. McIntosh and 
several other American Indian cases, Mr. Justice Strong concluded: 
ru 


) 
“Chief Justice Ritchie, writing a majority opinion for himself and Mr. Justice F i 
: p ournier, held 
_ that the Crown possessed legal title to unpatented lands, subject to the Indian right of occupancy. 


‘THEREFORE, WHEN WE CONSIDER THAT WITH REFERENCE TO CANADA THE 
UNIFORM PRACTICE HAS ALWAYS BEEN TO RECOGNIZE THE INDIAN TITLE AS 
ONE WHICH COULD ONLY BE DEALT WITH BY SURRENDER TO THE CROWN, I 
MAINTAIN THAT IF THERE HAD BEEN AN ENTIRE ABSENCE OF ANY WRITTEN 
LEGISLATIVE ACT ORDAINING THIS RULE AS AN EXPRESS POSITIVE LAW (LE., 
THE ROYAL PROCLAMATION OF 1763), WE OUGHT, JUST AS THE UNITED STATES 
COURTS HAVE DONE, TO HOLD THAT IT NEVERTHELESS EXISTED AS A RULE OF 


oped a COMMON LAW, WHICH THE COURTS WERE BOUND TO ENFORCE 
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His authority for this proposition was Mr. Justice Storey, an American jurist who wrote ex- 
tensively on aboriginal title in the United States.’”’ 

“Recently, Mr. Justice Norris, in Regina vs. White and Bob, reviewed the decision in Johnson 
v. McIntosh and concluded: 


‘THE JUDGEMENT OF THE LEARNED CHIEF JUSTICE IS ENTIRELY CONSISTENT 
WITH THE OPINION OF THE PRIVY COUNCIL IN ST. CATHERINE’S MILLING & LBR. 
CO, V. REG...’ 


Mr. Justice Norris also concluded that the Proclamation of 1763 was ‘declaratory and con- 
firmatory’ of aboriginal rights.” 

“Finally, the discussion in Johnson v. McIntosh makes clear that the theories enunciated 
therein were not peculiar to the United States, but rather were the result of colonial policies 
applicable to all of North America.” 

“In the St. Catherine’s Milling case, the Privy Council found it necessary to discuss the nature 
of Indian title in order to resolve the issues before it. In construing the Royal Proclamation, the 
Court found that aboriginal title consisted of a ‘personal and usufructuary right, dependent upon 
the good will of the Sovereign.’ ” 

“There is little doubt that the latter phrase was used by the Privy Council to denote the 
Crown’s exclusive right to extinguish Indian title and thereby merge the Indians’ beneficial use 
with the legal fee held by the Sovereign. Later in the same paragraph, Lord Watson affirms this 
view: 


‘IT APPEARS TO (THEIR LORDSHIPS) TO BE SUFFICIENT FOR THE PURPOSES OF 
THIS CASE THAT THERE HAS BEEN ALL ALONG VESTED IN THE CROWN A SUB- 
STANTIAL AND PARAMOUNT ESTATE, UNDERLYING THE INDIAN TITLE, WHICH 
BECAME A PLENUM DOMINIUM WHENEVER THAT TITLE WAS SURRENDERED OR 
OTHERWISE EXTINGUISHED.’ 


“Quoting the Proclamation of 1763, the Court held that Indian lands 


‘SHALL BE RESERVED FOR THE USE OF THE INDIANS, AS THEIR HUNTING 
GROUNDS .. .’ 


Unfortunately, the Court expressly declined the opportunity to define with precision the nature 
of the Indians’ personal and usufructuary right.” 

“Moreover, the lack of Canadian case law on this subject has left us with almost no judicial 
opinion as to the character of aboriginal title, and more particularly, as to the meaning of a 
‘usufructuary right.’ The most complete statement has been by Mr. Justice Strong in his 
Supreme Court opinion in St. Catherine’s Milling: : , 


‘IT MAY BE SUMMARILY STATED ‘AS CONSISTING IN THE RECOGNITION BY THE — 
CROWN OF A USUFRUCTUARY TITLE IN THE INDIANS TO ALL UNSURRENDERED 
LANDS. THIS TITLE, THOUGH NOT PERHAPS SUSCEPTIBLE OF ANY ACCURATE 
LEGAL DEFINITION IN EXACT LEGAL TERMS, WAS ONE WHICH NEVERTHELESS 
SUFFICED TO PROTECT THE INDIANS IN THE ABSOLUTE USE AND ENJOYMENT OF 
THEIR LANDS, WHILST AT THE SAME TIME THEY WERE INCAPACITATED FROM 
MAKING ANY VALID ALIENATION OTHERWISE THAN TO THE CROWN ITSELF, IN 


WHOM THE ULTIMATE TITLE WAS ... CONSIDERED AS VESTED.’ = 


“This description comports with the legal definition of a usufruct, a term derived from Roman ~ 


law and one which is little known to the common law. The usufruct developed as a form of trust, 


_ often created by will. It has been defined as a ‘right of enjoying a thing, the property of which is ; 
vested in another, and to draw from the same all the profit, utility, and advantage which it may 
produce, provided it be without altering the substance of the thing.’ The usufruct was a personal z 


and inalienable right which terminated upon the death of its holder.”’ 


“Tn view of the sharp differences in the application of a classical usufruct and the possession Wigs 


aboriginal lands by Indian tribes, it is apparent that the term has been applied by the courts as a 
guide or analogy rather than as a strict definition.” > - 

“The two great limitations which the St. Catherine’s case stated that the law placed upon 
aboriginal title were: a) the vulnerability of the lands to extinguishment by the Crown. In the 
United States, where this matter has been thoroughly developed by the Courts, these two 
limitations constitute the only distinction between original Indian title and the fee simple ab- 
solute. Indeed, American courts have repeatedly characterized aboriginal title as being ‘as 
sacred as the fee.’ In Johnson v. McIntosh,Chief Justice Marshall set the tone for later rulings 
when he stated that Indians were ‘the rightful occupants of the soil, with a legal as well as just 
claim to retain possession of it, and to use it according to their own discretion . . .’ The United 
States Supreme Court has supported these statements by rulings which have protected 
aboriginal holdings against the attempted encroachments of homesteaders, railroads, and 
administrative officials. Government attempts to alienate or otherwise interfere with the 
natural resources upon aboriginal lands have met with similar rebukes from the courts in the 
United States.” S 

“While we have no definitive judicial statements on this matter in Canada, the opinion of Mr. 
Justice Strong, the accepted analogy to a usufruct in describing aboriginal title, and the common 
heritage and similarities of Canadian and American law in this field, would lead to the con- 
clusion that native Canadians have the right to hunt, farm, and exploit the natural resources on 
the lands which they possess.”’ 

“As to the primary right to hunt, there is little doubt. The Royal Proclamation expressly so 
provides and a number of Canadian cases have held that the right to hunt is an incident of 
aboriginal rights. But as our discussion indicates, to limit aboriginal title to the right to hunt 
would be inconsistent with legal precedents in this field. Moreover, the Dorion Commission 
Report has made the observation that as other means of subsistence have begun to replace 
hunting and fishing for many benefits of land ownership. The Report makes clear its view that 
the Indians’ position in the twentieth century is very different from what it was in 1763, and that, 
following this, the content of Indian title must also be considered as transformed to suit modern 
realities.” 

“On both legal and logical grounds, it seems apparent that, with the exceptions noted above, 
Indian title should be viewed as having all the incidents of a fee simple estate.” 

“The application of this legal standard is provided by the case of United States vy. Seminole 
Indians. In the Seminole case, the Court of Claims was called upon to determine whether, prior 
to an 1823 treaty of cession, the Seminole Indians had a valid aboriginal claim to the Florida 
peninsula. While the court held there was little doubt that the Seminoles had exclusive 
possession of Florida, the question remained: ‘Was the seminoles’ use and occupancy of the land 
of an extent sufficient to support a recognition of Indian title encompassing virtually all of the 
Florida peninsula?”’ 

“The Government offered several historical facts mitigating against such a claim. It noted 
that the permanent Seminole villages were not only limited in number (about 17), but that they 
were confined almost exclusively to northern Florida. In addition, the total Seminole population 
did not exceed 2,500 persons at the time of the 1823 treaty. As such, the Government contended 
the Seminoles did not, and indeed could not, occupy the vast Florida peninsula.”’ 

“As had other courts, the Court of Claims in Seminole distinguished between Indians who 
survived by agriculture and those who subsisted by hunting, trapping, and food-gathering. The 
Seminoles were clearly in the latter category. Unlike those engaged in agriculture, hunters were 
required to utilize and temporarily ‘occupy’ large areas of land. The court found that the 
Seminoles made ‘extensive use of the southern peninsula’ and that of necessity, made temporary 
encampments in their hunting grounds. Given that the Seminoles had exclusive control of the 
area, the court reaffirmed that ‘use and occupancy’ essential to the recognition of Indian title 
does not demand actual possession of the land, but may derive through intermittent contacts, 
Spokane Tribe of Indians v. United States, 163 Ct. Cl: 58, 66 (1963), which define some general 
boundaries of the occupied land, Upper Chehalis Tribe v. United States, 140 Ct. Cl. 192, 155 F. 
Supp. 226 (1957)... .’ : 

“Nor did the Government’s population figures impress the court: ‘, . . the Government leans 


far too heavily in the direction of equating “‘occupancy”’ (or capacity to occupy) with actual 
possession, whereas the key to Indian title lies in evaluating the manner of land-use over a period 
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ime si ~ontrol or dominion over the land is the dispositive criterion,’ ”’ 

aime gen tot aboriginal claims is that of time, While the courts have not set a specific 
time period before a claim may be fairly stated, the outer limits have been set by the decisions of 
the Court of Claims. In Confederated Tribes v. United States, the court stated that the occupation 
“must be long enough to have allowed the Indians to transform the area into domestic territory so 
as not to make the Claims Commission Act ‘‘an engine for creating aboriginal title in a tribe 
which itself played the role of conqueror but a few years before.”’’ On the other hand, the court of 
seminole concluded that occupation for 50 years was sufficient ‘as a matter of law’ to satisfy the 
3 ime’ irement for Indian title.”’ 

Sednethor any} Sprticular native claim can meet the standards of possession which Canadian 
courts ultimately choose to adopt, is a question of fact which will turn largely on the testimonial 
evidence of ethnologists, anthropologists, and historians. All that has been presented here is an 
examination of several possible standards against which such evidence can be measured. 


(NATIVE RIGHTS IN CANADA — Second Edition — 1972) 


“Much has been said about the concept of Aboriginal Title in Canada in relation to the Courts; 
the starting point in Canada for a description of Indian land rights is the decision of the Judicial 
Committee of the Privy Council in the St. Catherine's Milling case in 1888. The decision can be 
most easily understood if the judgement is divided into four parts, dealing respectively with the 
rights of the Crown, the Indians, the province and the federal government.”’ 


THE CROWN 


“The Judicial Committee held that the title to all land in Canada is vested in the Crown. The 
title is not vested in the ‘Crown in the right of Canada’ or in the ‘Crown in the right of Nova 
Scotia,’ but in the Crown, the undivided abstract sovereign.”’ 


THE INDIANS 
————E——————— 


“The abstract concept that title to land is in the Crow tells us nothing about who has legislative 
power over the land or who has rights to use and dispose of the land. The concept is not in- 
consistent with the existence of an Indian title. If the Indians have a title to land in the nature of 
fee simple ownership then they could convey that interest to the federal government by a treaty 
or surrender. The Judicial Committee rejected that view: 


‘BUT THAT WAS NOT THE CHARACTER OF THE INDIAN INTEREST. THE CROWN HAS 
ALL ALONG HAD A PRESENT PROPRIETARY ESTATE IN THE LAND, UPON WHICH 
THE INDIAN TITLE WAS A MERE BURDEN. THE CEDED TERRITORY WAS AT THE 
TIME OF THE UNION, LAND VESTED IN THE CROWN, SUBJECT TO “AN INTEREST 
OTHER THAN THAT OF THE PROVINCE IN THE SAME,” WITHIN THE MEANING OF 
SECT. 109...’ 


“The use of the term ‘proprietary’ in the description of the Crown title seems to be the source 
of some confusion in later cases. The references to section 109 of the British North America Act is 
a clear statement that the Indian title being described is a legal right to property. The phrase 
referred to in section 109 was designed to protect private property rights.” 

“At another point the Judicial Committee stated: 


_- * .. . THERE HAS ALL ALONG VESTED IN THE CROWN A SUBSTANTIAL AND 

: PARAMOUNT ESTATE, UNDERLYING THE INDIAN TITLE, WHICH BECAME A 

PLENUM DOMINIUM WHENEVER THAT TITLE WAS SURRENDERED OR OTHER- 
‘WISE EXTINGUISHED.’ 


I 






tere t’ other than that of the province. The most significant description of the Indian title in 
> decision occurs in the following passage: 


_~ ‘WHILST THERE HAVE BEEN CHANGES IN THE ADMINISTRATIVE AUTHORITY, 
‘THERE HAS BEEN NO CHANGE SINCE THE YEAR 1763 IN THE CHARACTER OF THE 
INTEREST WHICH ITS INDIAN INHABITANTS HAD IN THE LANDS SURRENDERED 
BY THE TREATY. THEIR POSSESSION, SUCH AS IT WAS, CAN ONLY BE ASCRIBED TO 
THE GENERAL PROVISIONS MADE BY THE ROYAL PROCLAMATION IN FAVOUR OF 
ALL INDIAN TRIBES THEN LIVING UNDER THE SOVEREIGNTY AND PROTECTION 

_ OF THE BRITISH CROWN. IT WAS SUGGESTED IN THE COURSE OF THE ARGUMENT 

__ FOR THE DOMINION, THAT INASMUCH AS THE PROCLAMATION RECITES THAT 

_ THE TERRITORIES THEREBY RESERVED FOR INDIANS HAD NEVER “BEEN: 
CEDED TO OR PURCHASED BY” THE CROWN, THE ENTIRE PROPERTY OF THE 
LAND REMAINED WITH THEM. THAT INFERENCE IS, HOWEVER, AT VARIANCE 
WITH THE TERMS OF THE INSTRUMENT, WHICH SHEW THAT THE TENURE OF THE 
INDIANS WAS A PERSONAL AND USUFRUCTUARY RIGHT, DEPENDENT UPON THE 

GOOD WILL OF THE SOVEREIGN.’ . 





“The Indian title is not equivalent to the ‘entire property’ in land but is a ‘usufructuary right,’ 
‘ a right to occupy, use, possess and benefit from the land.”’ 
a THE PROVINCE 


“The Judicial Committee held that provincial control of land originates in two constitutional 
provisions. The first, in the Act of Union of 1840, granted ‘the produce of all territorial and other 
Haeat to the Province of Canada. According to the Judicial Committee that provision did not 

consis a 


“ *... TRANSFER TO THE PROVINCE OF ANY LEGAL ESTATE IN THE CROWN LANDS, 

) WHICH CONTINUED TO BE VESTED IN THE SOVEREIGN; BUT ALL MONEYS 

“ REALIZED BY SALES OR IN ANY OTHER MANNER BECAME THE PROPERTY OF 

+ THE PROVINCE. IN OTHER WORDS, ALL BENEFICIAL INTEREST IN SUCH LANDS 

> WITHIN THE PROVINCIAL BOUNDARIES BELONGED TO THE QUEEN, AND EITHER 

_ PRODUCING OR CAPABLE OR PRODUCING REVENUE, PASSED TO THE PROVINCE, 
THE TITLE REMAINING IN THE CROWN.’ 


______“The second provision is section 109 of the British North America Act of 1867. Section 109 
___ continued the status quo, a beneficial interest in the province (subject to any private interests) 


__ and title in the Crown. In the light of these Constitutional provisions the Judicial Committee 


‘.. . WHENEVER PUBLIC LAND WITH ITS INCIDENTS IS DESCRIBED AS. “THE 

- PROPERTY OF” OR AS “BELONGING TO” THE DOMINION OR A PROVINCE, THESE 

EXPRESSIONS MERELY IMPORT THAT THE RIGHT TO ITS BENEFICIAL USE, OR TO 

ITS PROCEEDS, HAS BEEN APPROPRIATED TO THE DOMINION OR THE PROVINCE, 

2 AS THE CASE MAY BE, AND IS SUBJECT TO THE CONTROL OF ITS LEGISLATURE, 
THE LAND ITSELF BEING VESTED IN THE CROWN.’ 


“The Judicial Committee held that section 109 of the British North America Act gave the 
province the ‘entire beneficial interest of the Crown’ to the lands within its boundaries.” 

‘The Judicial Committee also held that the beneficial interest in the province arose when the 

Indian title ended. They note that the federal and provincial governments were each claiming 


‘ THAT THE LEGAL EFFECT OF EXTINGUISHING THE INDIAN TITLE HAS BEEN 
TRAN: THE ENTIRE BENEFICIAL INTEREST OF THE LAND 
NOW VESTED IN THE CROWN .. ’ ie 


y They ruled that the ‘substantial and paramount’ estate of the Crown 


__ “The Indian rights are described as ‘Indian title, a‘burden’ on'the title of the Crown andasan . 


‘... BECAME A PLENUM DOMINIUM WHENEVER THAT TITLE (THE INDIAN TITLE) 
WAS SURRENDERED OR OTHERWISE EXTINGUISHED .. .’ 


The ‘plenum dominium’ would encompass both the legal title in the Crown and the beneficial 
interest in the lands after the estate of the Crown as ‘disencumbered of the Indian title:’ 


‘THE FACT THAT THE POWER OF LEGISLATING FOR INDIANS, AND FOR LANDS 
WHICH ARE RESERVED FOR THEIR USE, HAS BEEN ENTRUSTED TO THE 
PARLIAMENT OF THE DOMINION IS NOT IN THE LEAST DEGREE INCONSISTENT 
WITH THE RIGHT OF THE PROVINCES TO A BENEFICIAL INTEREST IN THESE 
LANDS, AVAILABLE TO THEM AS A SOURCE OF REVENUE WHENEVER THE 
ESTATE OF THE CROWN IS DISENCUMBERED OF THE INDIAN TITLE.’ 


These references indicate that upon the termination of the Indian-title the Province holds the 
beneficial interest.” 

“The Province holds the beneficial interest. Yet that beneficial interest is in the Crown. This 
apparent paradox is clear in the language of the judgment. After treaty the Crown holds ‘the 
entire beneficial interest of the lands. . .’ the ‘plenum dominium’. It is the Crown title that is dis- 
encumbered by the ending of the Indian title. The logic of the terminology used is that before 
treaty the title is in the Crown and the usufruct is held by the Indians. After treaty the title is in 
the Crown and the beneficial interest is in the Crown in the right of the province.” 


THE FEDERAL GOVERNMENT 


“The federal government never hold a property right of any kind. Their action in negotiating 
the treaty was accepted as legally valid, without comment..There was no suggestion that the 
Province could have or should have negotiated the treaty. Prior to treaty the tribal territories 
were ‘Lands reserved for the Indians’ and therefore within federal legislative jurisdiction.” 

“Prior to treaty the tribal lands can be described as follows: title is in the Crown, the usufruct 
is held by the Indians and legislative jurisdiction is with the federal government. After treaty, 
title is in the Crown, the beneficial interest is in the Crown in the right of the Province and 
legislative jurisdiction is with the Province. The treaty terminates both the Indian title and 
federal legislative jurisdiction over the land.” 

“In summary, the St. Catherine’s Milling case enunciates the following propositions: 


1. The title to land in Canada is vested in the Crown. The Crown title is described as a egal 
estate,’ a ‘present proprietary estate,’ and as ‘a substantial and paramount estate, un- 
derlying the Indian title... .’ 


2. Prior to treaty an Indian title exists in law. It is ascribed to the Royal Proclamation of 
1763 and is described as a personal and usufructuary right, dependant upon the good will of 
the sovereign. It is referred to as ‘Indian title,’ as a ‘burden’ on the title of the Crown and as 
an ‘interest’ other than that of the Province. Legislative jurisdiction over the land is with the 
federal government by section 91 (24) of the B.N.A. Act. 


4 


3. After treaty the Crown in the right of the Province has a beneficial interest in the land. 


' That interest is also referred to as the ‘entire beneficial interest’ and as a ‘right to its 


beneficial use.’ Legislative jurisdiction over the land is with the Province by sections 92 (5) 
and 92 (13) of the B.N.A. Act. : 


“The judicial decisions after the St. Catherines Milling case basically follow the terminology 
and concepts established there. In 1896 the Judicial Committee described the effects of two pre- 
confederation treaties: 

‘WHILST THE TITLE TO THE LANDS CEDED CONTINUED TO BE VESTED IN THE 

CROWN, ALL BENEFICIAL INTEREST IN THEM, TOGETHER WITH THE RIGHT TO 

DISPOSE OF THEM, AND TO APPROPRIATE THEIR PROCEEDS, PASSED TO THE 

GOVERNMENT OF THE PROVINCE tet 


“The terminology is that of the St. Catherines decision and the notion that the provincial 
beneficial interest arises after treaty is clearly stated.” 

“Tn 1902 the Judicial Committee described the St. Catherines Milling decision in the following 
terms: 


‘IT WAS DECIDED BY THIS BOARD IN THE ST. CATHERINES MILLING CO.’S CASE 
THAT PRIOR TO THAT SURRENDER THE PROVINCE OF ONTARIO HAD A 
PROPRIETARY INTEREST IN THE LAND, UNDER THE PROVISIONS OF S. 109 OF THE 
BRITISH NORTH AMERICA ACT, 1867, SUBJECT TO THE BURDEN OF THE INDIAN 
USUFRUCTUARY TITLE, AND UPON THE EXTINGUISHMENT OF THAT TITLE BY 
THE SURRENDER THE PROVINCE ACQUIRED THE FULL BENEFICIAL INTEREST 
IN THE LAND SUBJECT ONLY TO SUCH QUALIFIED PRIVILEGE OF HUNTING AND 
FISHING AS WAS RESERVED TO THE INDIANS IN THE TREATY.’ 


this statement, in part, misdescribes the ruling in the St. Catherines case. It was not there held 
that ‘prior to that surrender the Province of Ontario had a proprietary interest in the land. . .’ 
The only use of similar terminology was when the Crown title, which exists prior to treaty, was 
described as a ‘present proprietary estate.’ The Provincial interest does not arise until after the 
Indian title is ended. The statement would be correct if the word ‘Crown’ were substituted for 
‘province of Ontario’ in the second line. It is suggested that this error may have resulted from the 
use of the term ‘proprietary’ in the St. Catherines case as a description of the Crown title. The 
term does not seem fully appropriate as a description of the abstract legal title of the Crown.” 
“In 1910 the Judicial Committee again described the holding in the St. Catherines case: 


‘. . . UNDER THE BRITISH NORTH AMERICA ACT OF 1867, LANDS WHICH ARE 
RELEASED FROM THE OVERLYING INDIAN INTEREST ENURE TO THE BENEFIT, 
NOT OF THE DOMINION, BUT OF THE PROVINCE...’ 


In the same judgement they stated: 


‘THE DOMINION GOVERNMENT WERE INDEED, ON BEHALF OF THE CROWN, 
GUARDIANS OF THE INDIAN INTEREST AND EMPOWERED TO TAKE A SURRENDER 
OF IT AND TO GIVE EQUIVALENTS IN RETURN, BUT IN SO DOING THEY WERE NOT 
UNDER ANY SPECIAL DUTY TO THE PROVINCE. AND IN REGARD TO THE PROP- 
RIETARY RIGHTS IN THE LAND (APART FROM THE INDIAN INTEREST) WHICH 
THROUGH THE CROWN ENURED TO THE BENEFIT OF THE PROVINCE, THE 
DOMINION GOVERNMENT HAD NO SHARE INIT AT ALL.’ 


“The terminology is interesting. The federal government is described as ‘guardians of the 
Indian interest and empowered to take a surrender of it . . .’ an explicit matching of the 
responsibility to guard rights and the power to end those same rights. The judgement stated that 
‘proprietary rights’ enure to the ‘benefit of the province’ through the Crown. The beneficial in- 
terest (described as ‘proprietary’), goes to the Crown and the province, or, in the conventional 
phrase, to the Crown in the right of the province.”’ ; 

“In 1916 a judge of the Supreme Court of Canada described the St. Catherines Milling case as 
follows: ; 


‘THE PRIVY COUNCIL HELD IN THAT CASE THAT THE RIGHT OF THE INDIANS, 
RESTING ON THE PROCLAMATION OF 1763 WAS A “PERSONAL AND USUFRUC- 
TUARY RIGHT” DEPENDING ENTIRELY UPON THE BOUNTY OF THE CROWN. THE 
CROWN HAD A PARAMOUNT AND SUBSTANTIAL INTEREST AT THE TIME OF 
CONFEDERATION, WHICH INTEREST REMAINED WITHIN THE PROVINCE. THE 
SURRENDER OF THE INDIAN RIGHT TO THE CROWN (WHICH WAS NOT, IT MAY BE 
OBSERVED, A SURRENDER TO THE DOMINION GOVERNMENT) LEFT THE IN- 
TEREST OF THE PROVINCE UNENCUMBERED.’ 
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The statement is sloppy, giving the wrong date for the Royal Proclamation, misspelling 
‘usufructuary’ and obscuring the relationship of the Crown title and the provincial interest. 

“Tn 1921 the Judicial Committee made a very interesting pronouncement. Indian title to Indian 
Reserve lands is the same ‘personal and usufructuary right’ described in the St. C atherines case, 
The reserve in question was the product of a statutory grant, there being no treaty in the area. 
The Judicial Committee never discussed the difference between a granted reserve and unceded 
tribal territories. A portion of the reserve had been surrendered and the question was whether 
the beneficial interest after the surrender was with the federal or provincial government. 


during the continuance of the possessory right of the Indians.’ The decision contains, perhaps, 
the strongest statement of the substantial character of the Indian possessory title: 


‘FOR ALL PRACTICAL PURPOSES, POSSESSION BY AN INDIAN BAND OF LAND IS OF 
THE SAME EFFECT IN RELATION TO DAY TO DAY CONTROL THEREOF AS 
POSSESSION OF LAND BY ANY PERSON OWNING THE TITLE IN FEE SIMPLE. 
NEITHER THE CROWN NOR ANY GOVERNMENT OFFICIAL HAS ANY RIGHT OR 
STATUS TO INTERFERE WITH SUCH POSSESSION BY THE BAND EXCEPT WHEN 
SUCH RIGHT OR STATUS HAS BEEN CONFERRED BY OR UNDER STATUTE,’ 

‘THE CLAIM OF QUEBEC IS BASED UPON THE CONTENTION THAT AT THE DATE OF 
CONFEDERATION THE RADICAL TITLE IN THESE LANDS WAS VESTED IN THE 
CROWN, SUBJECT TO AN INTEREST HELD IN TRUST FOR THE BENEFIT OF THE 
INDIANS, WHICH, IN THE WORDS USED BY LORD WATSON, IN DELIVERING 
JUDGMENT IN ST. CATHERINE’S S MILLING AND LUMBER CO. v. THE QUEEN, WAS 
ONLY A “PERSONAL AND USUFRUCTUARY RIGHT DEPENDENT UPON THE 
GOODWILL OF THE SOVEREIGN.” ON BEHALF OF THE DOMINION IT IS CON- 
TENDED THAT THE TITLE, BOTH LEGAL AND BENEFICIAL, WAS HELD IN TRUST 


FOR THE INDIANS.’ 


The decision makes the recurring mistake of equating the Crown title that exists prior to treaty 
with an interest of the Crown in the right of the province. Otherwise the statements are faithful to 
the St. Catherines Milling judgment.” 

“The next cases exploring and developing these themes are the decisions in 1973 relating to 
British Columbia, the Northwest Territories and northern Quebec.” 

“The Nishga ‘case, Calder v. Attorney General of British Columbia, decided by the Supreme 
Court of Canada in January 1973, was designed to deal directly with the aboriginal title issue. 
The Nishga tribe sued for a declaration that their aboriginal title had never been extinguished. 
The judgment was inconclusive because the court split three ways. The majority rejected the 
claim on procedural grounds. Three judges rejected the claim on its merits. Three judges upheld 
the claim on its merits.” 

Mr. Justice Judson, in the judgment rejecting the claim on its merits, deseribed the St. 
Catherines Milling case as follows: 


‘IN VIRTUE OF THE ENACTMENT OF S. 91, HEAD 24, OF THE BRITISH NORTH 
AMERICA ACT, BY WHICH EXCLUSIVE AUTHORITY TO LEGISLATE IN RESPECT OF 
LANDS RESERVED FOR INDIANS IS VESTED IN THE DOMINION PARLIAMENT, IT IS 
NOT DISPUTED THAT THAT PARLIAMENT WOULD HAVE FULL AUTHORITY TO 
LEGISLATE IN RESPECT OF THE DISPOSITION OF THE INDIAN TITLE, WHICH, 
ACCORDING TO THE DOMINION’S CONTENTION, WOULD BE THE FULL 


‘ 


‘IT WAS HELD THAT THE CROWN HAD AT ALL TIMES A PRESENT PROPRIETARY 


BENEFICIAL TITLE. ON THE OTHER HAND, IF THE VIEW ADVANCED BY THE 
PROVINCE TOUCHING THE NATURE OF THE INDIAN TITLE BE ACCEPTED, THEN 
IT FOLLOWS FROM THE PRINCIPLE LAID DOWN BY THE DECISION OF THIS BOARD 
IN ST. CATHERINE’S MILLING LUMBER CO. v. THE QUEEN (SUPRA) THAT UPON 


ESTATE, WHICH TITLE, AFTER CONFEDERATION, WASYIN THE PROVINCE, BY 
VIRTUE OF S. 109 OF THE B.N.A. ACT, 1867. THE INDIAN TITLE WAS A MERE BURDEN 
UPON THAT TITLE WHICH, FOLLOWING THE CESSION OF THE LANDS UNDER THE 
TREATY, WAS EXTINGUISHED.’ 


THE SURRENDER IN 1882 OF THE INDIAN INTEREST THE TITLE TO THE LANDS 
AFFECTED BY THE SURRENDER BECAME VESTED IN THE CROWN IN RIGHT OF 


“Mir. Justice Judson misdescribed the St. Catherines ruling. The Crown ‘present proprietary 
THE PROVINCE, FREED FROM THE BURDEN OF THAT INTEREST.’ . ‘ 


estate’ is not in the province after confederation, indeed it never vests in the province. Again it is 
~ likely that it is Lord Watson’s use of the term ‘proprietary’ which is at the root of the confusion.” 
“Mr. Justice Judson broke from the St. Catherines case in a very interesting way. He rejected 


= icati t! inciples is novel, the description of the St. Catherine’s 
Although the application of the princip e as unenlightening the terminology ‘personal and usufructuary:’ 


ruling is accurate. The Judicial Committee held that the Province’s position was correct to the 
extent that the ‘right’ recognized by the statute was a ‘usufructuary’ right, inalienable except by 
surrender to the Crown.” 

“Jn 1926 the Exchequer Court of Canada ruled that the federal government could evict non- 
Indians from unsurrendered Indian land (land classified as an Indian Reserve). The non-Indians 
argued that the property rights were not in the federal but in the provincial government and 
therefore the federal government was not the proper government to bring the action of eviction. 


‘_.. THE FACT IS THAT WHEN THE SETTLERS CAME, THE INDIANS WERE THERE, 
ORGANIZED IN SOCIETIES AND OCCUPYING THE LAND AS THEIR FOREFATHERS 
HAD DONE FOR CENTURIES. THIS IS WHAT INDIAN TITLE MEANS AND IT DOES 
NOT HELP ONE IN THE SOLUTION OF THIS PROBLEM TO CALL IT A “PERSONAL OR 
USUFRUCTUARY RIGHT.” WHAT THEY ARE ASSERTING IN THIS ACTION IS THAT 
THEY HAD A RIGHT TO CONTINUE TO LIVE ON THEIR LANDS AS THEIR 


‘ONE OF THE DEFENDANT’S MOST FORMIDABLE CONTENTIONS IS, THAT IF THE 
LEGAL TITLE TO THE PROPERTY IN QUESTION IS IN THE CROWN, IT MUST BE IN 


ey 


THE CROWN IN THE RIGHT OF THE PROVINCE OF ONTARIO, AND THAT THE 
CROWN IN THE RIGHT OF THE DOMINION HAS NO STATUS TO CLAIM THE LAND AS 
OWNER, AND THEY RELY UPON THE AUTHORITIES OF ST. CATHERINES MILLING 
& LUMBER COMPANY v. THE QUEEN AND ATTORNEY GENERAL FOR QUEBEC v. 
ATTORNEY GENERAL FOR CANADA. I DO NOT THINK THIS POSITION*-IS TENABLE. 
IN THE TWO AUTHORITIES CITED THE LANDS HAD BEEN SURRENDERED BY THE 
INDIANS TO THE CROWN, AND THE SUBSTANTIAL POINT IN ISSUE IN BOTH CASES 


___WAS WHETHER IN VIRTUE OF SEC. 109 AND 117 OF THE BRITISH NORTH AMERICA 
v,” ACT SUCH LANDS HAD PASSED TO THE CROWN IN THE RIGHT OF THE PROVINCE 
ier EEHESTED. HERE THERE HAS BEEN NO SURRENDER, AND THE LEGAL TITLE IS 
IN THE CROWN WHERE IT ALWAYS WAS, SUBJECT TO WHAT WAS TERMED IN THE 

- ST. CATHERINES MILLING & LUMBER COMPANY CASE, THE BURDEN OF THE 
__ INDIAN TITLE. WHAT IS ASSERTED OR CLAIMED IN THIS ACTION, IT SEEMS TO ME 
. IS THAT THE RIGHT TO REPOSSESS IS IN THE CROWN IN THE RIGHT OF THE 
; DOMINION. THE FACT THAT THE ATTORNEY GENERAL FOR CANADA 
PROSECUTES FOR THE CROWN DOES NOT SHOW THAT A DOMINION TITLE IS 

' NECESSARILY CLAIMED. THE ATTORNEY GENERAL v. HARRIS. THE PARLIAMENT 
OF CANADA, IN VIRTUE OF SEC. 91 (24) B.N.A. ACT HAS EXCLUSIVE LEGISLATIVE 


FOREFATHERS HAD LIVED AND THAT THIS RIGHT HAS NEVER BEEN LAWFULLY 
EXTINGUISHED. THERE CAN BE NO QUESTION THAT THIS RIGHT WAS “DEPEN- 
DENT ON THE GOODWILL OF THE SOVEREIGN.” ’ 


“Mr. Justice Judson did not substitute other terminology for the ‘personal and usufructuary’ 
phrase. He ruled that whatever ‘right of occupancy’ the Nishga may have had was extinguished 


prior to 1871, the date upon which British Columbia entered confederation.” 


“Mr. Justice Hall, in the judgment upholding the claim on its merits, described the rights — 


claimed in the following way: —_— 


‘THIS IS NOT A CLAIM TO THE TITLE IN FEE BUT IS IN THE NATURE OF AN 


EQUITABLE TITLE OR INTEREST (SEE CHEROKEE NATION V. GEORGIA (1831),5 


PET. 1,8L. ED. 25) AUSUFRUCTUARY RIGHT AND A RIGHT TO OCCUPY THE LANDS 
AND TO ENJOY THE FRUITS OF THE SOIL, THE FOREST AND’OF THE RIVERS AND 
STREAMS WHICH DOES NOT IN ANY WAY DENY THE CROWN’S PARAMOUNT TITLE 


AS IT IS RECOGNIZED BY THE LAW OF NATIONS. NOR DOES THE NISHGA CLAIM — 


CHALLENGE THE FEDERAL CROWN’S RIGHT TO EXTINGUISH THAT TITLE. THEIR 
POSITION IS THAT THEY POSSESS A RIGHT OF OCCUPATION AGAINST THE WORLD 
EXCEPT THE CROWN AND THAT THE CROWN HAS NOT TO DATE LAWFULLY EX- 
TINGUISHED THAT RIGHT.’ 


a 


AUTHORITY OVER ‘INDIANS AND LANDS RESERVED FOR INDIANS,’ AND THERE 
NEVER HAVING BEEN A SURRENDER OF THE LANDS IN QUESTION TO THE 
CROWN, AND THE CONTROL DIRECTION AND MANAGEMENT OF LANDS RESER- 

be VED FOR INDIANS BEING IN THE DOMINION, I THINK THE CROWN IS ENTITLED TO 
SEEK POSSESSION OF THE PROPERTY IN QUESTION FROM THE DEFENDANTS 
FOR THE BENEFIT OF THE INDIANS.’ 


"HE HELD THAT THE TITLE WAS STILL IN EXISTENCE. His description of theK TITLE 
AS AN ‘equitable title or interest’ is new in Canadian case law, but does not seem employed asa 
departure. HIS STATEMENT THAT THE Crown’s paramount title is ‘recognized by the law of ; 
nations’ is probably a statement that international law recognized English Sovereignty over 
what is now Canada.”’ . 


This analysis is completely in harmony with the St. Catherines decision. No pre-surrender “The second decision in 1973 was that of Mr. Justice Morrow in the Northwest Territories in - 


o provincial property interest is suggested. No pre-surrender federal property interest is the Paulette case. He ruled that the Indians were entitled to file a caveat, or notice of claim, with 
suggested. Title is in the Crown, the usufruct is in the Indians and legislative jurisdiction over the registrar of the land titles system. The claim was, as in Calder, that the Indians had unextin- 
. the land is in the federal government. Z guished aboriginal rights. Mr. Justice Morrow, after considering the United States case law, the 


“In 1964 the Exchequer Court, in point form, described the St. Catherines Milling case: St. Catherines case and the Calder case, ruled: 
‘FROM THESE AUTHORITIES I CONCLUDE THAT THERE ARE CERTAIN WELL- 
ESTABLISHED CHARACTERISTICS OF INDIAN LEGAL TITLE IF THE INDIANS OR 
ABORIGINES WERE IN OCCUPATION OF THE LAND PRIOR TO COLONIAL ENTRY. 


(1) THE ROYAL PROCLAMATION OF 1763 CONFERRED ON THE INDIANS A 
ee POSSESSORY RIGHT IN. LANDS OCCUPIED BY THEM AT THAT TIME IN THE 
: _ TERRITORIES TO WHICH THE PROCLAMATION APPLIED: 


THESE ARE: 

, (2) THOSE LANDS (HEREAFTER REFERRED TO AS “INDIAN LANDS”) WERE 

-% VESTED IN THE CROWN SUBJECT TO THE INDIAN’S POSSESSORY RIGHTS; (1) POSSESSORY RIGHT — RIGHT TO USE AND EXPLOIT THE LAND. 
, (3) UPON SURRENDER OR OTHER EXTINGUISHMENT OF THE INDIAN’S — (2) IT IS A COMMUNAL RIGHT. 


POSSESSORY RIGHT, THE CROWN’S TITLE BECAME A RIGHT TO FULL AND 


“ RESTRICTED (SIC) OWNERSHIP; (3) THERE IS A CROWN INTEREST UNDERLYING THIS TITLE — IT BEING AN 
_ ESTATE HELD OF THE CROWN. ‘ : 
_ (4) BY VIRTUE OF THE PROCLAMATION OF 1763, THE INDIAN POSSESSORY RIGHT 

, COULD ONLY BE EXTINGUISHED BY A FORMAL CONTRACT, DULY RATIFIED AT A (4) IT IS INALIENABLE — IT CANNOT BE TRANSFERRED BUT CAN ONLY BE 
7 MEETING OF THE CHIEFS, FOR SURRENDER TO THE CROWN; - TERMINATED BY REVERSION OF THE CROWN. 
a ; (5) THE IMPERIAL GOVERNMENT ASSUMED THE RESPONSIBILITY FOR THE He ruled that a claim of aboriginal rights was clearly a claim to an interest in land, citing both 
7 WELFARE OF THE INDIANS AND OF SUPERVISING RELATIONS BETWEEN THE’ the St. Catherines Milling case and the Calder case. Mr. Justice Morrow defined his task in the 
cy _INDIANS AND OTHERS, TO THE EXCLUSION OF THE COLONIAL GOVERNMENTS case as simply determining whether there was. . . . a Situation which may promise a possibility 

oon IMPERIAL GOVERNMENT DID NOT SURRENDER THIS FUNCTION UNTIL of a claim. 

The ruling was not a final determination of rights.” 

(6) IMMEDIATELY PRIOR TO 1867, THE CROWN TITLE IN INDIAN LANDS WAS 

VESTED IN HER MAJESTY IN THE RIGHT OF THE PRE-CONFEDERATION “The third decision in 1973 was that of Mr. Justice Malouf of the Quebec Superior Court in 

PROVINCE OF CANADA; Kanatawat v. James Bay Development Corporation. He stated that the Indian title to the land 
a (7) BY THE BRITISH NORTH AMERICA ACT, 1867, THE CROWN TITLE IN INDIAN ‘... WAS AT THE VERY LEAST A PERSONAL AND USUFRUCTUARY ONE INCLUDING 

LAND IN ONTARIO BECAME VESTED IN HER MAJESTY IN RIGHT OF ONTARIO, RIGHTS OF HUNTING, FISHING AND TRAPPING.’ 
* WITH THE CONSEQUENCE THAT, UPON A SURRENDER OR OTHER EXTINGUISH- : 
‘ MENT OF THE INDIAN POSSESSORY RIGHT, THE FULL AND UNRESTRICTED “But he found it unnecessary to go into any additional description of the Indian rights: 


OWNERSHIP WOULD BECOME VESTED IN HER MAJESTY IN RIGHT OF ONTARIO 
(SINCE 1924), THERE HAS BEEN A DOMINION-PROVINCIAL AGREEMENT 

a DESIGNED TO ENSURE TO THE INDIANS THE FULL BENEFIT OF INDIAN LAND — 
SEE CHAPTER 48 OF THE STATUTES OF 1924); 


_ (8) BY THE BRITISH NORTH AMERICA ACT, 1867, THE PARLIAMENT OF CANADA 
3 ACQUIRED EXCLUSIVE LEGISLATIVE JURISDICTION IN RELATION TO INDIANS 
= AND LANDS RESERVED FOR THE INDIANS. 


“In describing reserve lands, the Court described the right of Ontario as a ‘bare legal title. . . 





‘SINCE THE APPLICATION PRESENTLY BEFORE ME IS FOR AN INTERLOCUTORY 
ORDER OF INJUNCTION, IT IS UNNECESSARY TO DEFINE THE EXACT NATURE 
AND EXTENT OF THE INDIAN TITLE TO THE LAND. SUFFICE IT TO SAY THAT THE 
MATERIAL EXAMINED IN THIS PART CLEARLY SHOWS THAT AT THE VERY LEAST 
THE CREE INDIANS AND ESKIMOS HAVE BEEN EXERCISING PERSONAL AND 
USUFRUCTUARY RIGHTS OVER THE TERRITORY AND THE LANDS ADJACENT 
THERETO. THEY HAVE BEEN IN POSSESSION AND OCCUPATION OF THESE LANDS 
AND EXERCISING FISHING, HUNTING AND TRAPPING RIGHTS THEREIN SINCE 
TIME IMMEMORIAL. 
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ruled that the Province of Quebec could not 
= _.. develop or otherwise open up these lands for settlement , . . 


i ing i i i i ed that conclusion not on 
without first entering into treaties with the Indians and Eskimos. He bas: 
general principles relating to native title, but specifically upon the practices of the Government 
of Canada which had been made obligatory on the Province of Quebec by the Quebec Boundaries 

ension Act of 1912.” ; 

athe three judgments in 1973 added little to the description of Indian title established in the 
nineteenth century by the Judicial Committee of the Privy Council. Their importance relates to 
two other questions: does an Indian title exist in all areas of Canada, and how can Indian title be 


terminated. 


DOES AN INDIAN TITLE EXIST 
IN ALL AREAS OF CANADA 


“The history of Indian-White land dealings in Canada presents a clear anomaly. Half the land 
mass of Canada is covered by Indian treaties, half is not. Have the courts produced any legal 
theory which explains the historical contradiction?” 

“A possible explanatory theory is suggested in the St. Catherines Milling case. The Indian 
usufructuary title is linked to the Royal Proclamation of 1763. 


‘THEIR POSSESSION, SUCH AS IT WAS, CAN ONLY BE ASCRIBED TO THE GENERAL 
PROVISIONS MADE BY THE ROYAL PROCLAMATION IN FAVOUR OF ALL INDIAN 
TRIBES THEN LIVING UNDER THE SOVEREIGNTY AND PROTECTION OF THE 
BRITISH CROWN.’ 


If Indian title derives, in law, from the Royal Proclamation then it is important to know the 
geographical area covered by the Royal Proclamation. The area of Canada which the Royal 
Proclamation froze in Indian occupancy was the area around the great lakes. To put it 
negatively, there are often suggestions that the following areas were excluded from the 
Proclamation: 


1. Quebec as defined in 1763 

2. The Maritime Provinces 

3. The Hudson’s Bay Company lands 

4. The areas which, in 1763, were terra incognita, unknown lands, not yet claimed by Britain 


There is very limited judicial examination of these ‘exclusions.’ ”’ 

“Tn 1921 the Judicial Committee stated that the Proclamation did not apply in Quebec as 
defined in 1763, but did apply in the area added to that province in 1774 (bordered on the north by 
the watershed of Hudsons Bay). They said the court case dealt with 


_‘... THAT PART OF QUEBEC WHICH, NOT BEING WITHIN THE BOUNDARIES OF THE 
PROVINCE AS LAID DOWN IN THE PROCLAMATION OF 1763, WAS SUBJECT TO THE 
PRONOUNCEMENTS OF THAT PROCLAMATION IN RELATION TO THE RIGHTS OF 

_ THE INDIANS.’ - 


“Tn what could be described as a novel interpretation, a Nova Scotia County Court in 1928 ruled 


= that the Royal Proclamation only applied to Quebec: 


___ ‘¥F THAT PROCLAMATION BE EXAMINED IT WILL BE FOUND THAT IT DEALS ONLY 








_ WITH THOSE TERRITORIES OR COUNTRIES, OF WHICH NOVA SCOTIA WAS NOT 
_ ONE, THAT HAD BEEN CEDED TO GREAT BRITAIN BY FRANCE. THESE 
TERRITORIES OR COUNTRIES, EXCLUSIVE OF CAPE BRETON AND ST. JOHN’S 
AND WHICH, AS WE HAVE SEEN, WERE ANNEXED TO NOVA SCOTIA, WERE 





} 


‘ONE CAN UNDERSTAND AN INDIAN IN QUEBEC FOR EXAMPLE MAKING A CLAIM 
THAT HE WAS GUARANTEED CERTAIN RIGHTS ABOUT HUNTING BY THE 


__ PROCLAMATION, BUTI CONFESS I CANNOT UNDERSTAND A CAPE BRETON IN- 
____ DIAN MAKING ANY SUCH CLAIM.’ f 


“ 


' “In a leading judgment, the Appeal Court in Alberta made the following comments in 1932 


ry = 
fe _ about the Proclamation and Indian rights: 
“a 
___ ‘ITI THUS CLEAR THAT WHETHER IT BE CALLED A TITLE, AN INTEREST, OR A 
___ BURDEN ON THE CROWN'S TITLE, THE INDIANS ARE CONCEDED TO HAVE OB- 
___ TAINED DEFINITE RIGHTS UNDER THIS PROCLAMATION IN THE TERRITORIES 
: a _ THEREIN MENTIONED WHICH CERTAINLY INCLUDED THE RIGHT TO HUNT AND 
x er 3 FISH AT WILL ALL OVER THOSE LANDS IN WHICH THEY HELD SUCH INTEREST.’ 
___ ‘BUT IT IS TO BE NOTICED IN A CONSIDERATION OF THE INDIAN TITLE UNDER 


tee Mr. Justice McGillivray then examined the 


____ THIS PROCLAMATION OF 1763 THAT EXCLUDED FROM THE LANDS RESERVED FOR 
_ THE USE OF INDIANS IS THE TERRITORY GRANTED TO THE HUDSON’S BAY 

COMPANY IN 1670 WHICH AS BEFORE STATED INCLUDED THE LAND WITH WHICH 
WE ARE CONCERNED IN THIS CASE.’ 


provisions of the transfer of Rupert’s Land the 
_ Northwest territory to Canada which provide that the 


*. .. CLAIMS OF INDIANS TO COMPENSATE FOR LANDS REQUIRED FOR PURPOSES 
OF SETTLEMENT SHALL BE DISPOSED OF BY THE CANADIAN GOVERNMENT... .’ 


He concluded: 


WE ee 

a ‘WHATEVER THE RIGHTS OF THE STONY AND OTHER INDIANS WERE UNDER THE_ 
iE. ; HUDSON’S BAY REGIME, IT IS CLEAR THAT AT THE TIME OF THE MAKING OF THE 

_ TREATY TO WHICH I SHALL NEXT ALLUDE, THE INDIAN INHABITANTS OF THESE 
ao : WESTERN PLAINS WERE DEEMED TO HAVE OR AT LEAST TREATED BY THE 
FY Mee. CROWN AS HAVING RIGHTS, TITLES AND PRIVILEGES OF THE SAME KIND AND 
hay CHARACTER AS THOSE ENJOYED BY THOSE INDIANS WHOSE RIGHTS WERE 
4 y CONSIDERED IN THE ST. CATHERINE’S MILLING CASE, SUPRA, BECAUSE IT IS A 


MATTER OF COMMON KNOWLEDGE THAT THE DOMINION HAS MADE TREATIES 
WITH ALL OF THE INDIAN TRIBES OF THE NORTH WEST WITHIN THE FERTILE 
BELT IN EACH OF WHICH THEY HAVE GIVEN RECOGNITION TO AND PROVIDED 
FOR THE SURRENDER AND EXTINGUISHMENT OF THE INDIAN TITLE,’ 


__ “This background assisted him in interpreting a provision in the 1930 Natural Resources 
Transfer Agreement. He did not resolve the issue of aboriginal rights in an area he held to be 
‘outside the Royal Proclamation but within the terms of the 1870 Order in Council transferring 


____ Rupert’s Land and the Northwestern Territory to Canada.” 


“Tn 1958 the New Brunswick Supreme Court ruled that the Royal Proclamation applied i 
pplied in 
Nova Scotia and New Brunswick (which in 1763 was part of Nova Scotia): 
se 
‘COUNSEL FOR THE DEFENDANTS ALSO PUT IN EVIDENCE THE ROYAL 
PROCLAMATION OF 1763 ISSUED BY HIS MAJESTY WITH RESPECT MAINLY TO THE 
é BOUNDARIES AND GOVERNMENTS OF THE TERRITORIES OF QUEBEC, EAST 
e FLORIDA, WEST FLORIDA AND GRENADA TAKEN UNDER THE TREATY OF PARIS. . 
____» THE PROCLAMATION ALSO DEALT WITH THE TREATMENT OF AND RESERVES 


om 


FOR INDIANS IN ALL OTHER TERRITORIES IN NORTH AMERICA AND THEREFORE 
INCLUDED NOVA SCOTIA AS IT THEN WAS.’ 


“The Proclamation applied in Nova Scotia and New Brunswick but only to Indian Reserves, 
not to tribal territories. The court specifically disapproves a statement by the New Brunswick 
Court of Appeal in 1890 that the Proclamation did not apply to Indian Reserve lands in New 
Brunswick.” 

“The court also quoted from a letter dated June 2nd, 1762, from Governor Belcher to the 
colonial officials in London. Governor Belcher had canvassed the Indians for claims and 
received one (a right to fish in a particular area). Noting that one claim, he stated: 


‘YOUR LORDSHIPS WILL PERMIT ME HUMBLY TO REMARK THAT NO OTHER 
CLAIM CAN BE MADE BY THE INDIANS IN THIS PROVINCE, EITHER BY TREATIES 
OR LONG POSSESSION ... SINCE THE FRENCH DERIVED THEIR TITLE FROM THE 
INDIANS AND THE FRENCH CEDED THEIR TITLE TO THE ENGLISH UNDER THE 
TREATY OF UTRECHT.’ 


” The court does not rely on or discuss the proposition, but the suggestion is made that perhaps 
England, as the successor state to France, did not inherit Indian title claims.” 
“In January of 1964, Mr. Justice Johnson of the Northwest Territories Court of Appeal stated: 


‘THE INDIANS INHABITING HUDSON BAY COMPANY LANDS WERE EXCLUDED 
FROM THE BENEFIT OF THE PROCLAMATION, AND IT IS DOUBTFUL TO SAY THE 
LEAST, IF THE INDIANS OF AT LEAST THE WESTERN PART OF THE NORTHWEST 
TERRITORIES COULD CLAIM ANY RIGHTS UNDER THE PROCLAMATION, FOR 
THESE LANDS AT THE TIME WERE TERRA INCOGNITA AND LAY TO THE NORTH 
AND NOT ‘‘TO THE WESTWARD OF THE SOURCES OF THE RIVER WHICH FALL IN TO 
THE SEA FROM THE WEST OR NORTHWEST,” (FROM THE 1763 PROCLAMATION 
DESCRIBING THE AREA TO WHICH THE PROCLAMATION APPLIED). THAT FACT IS 


“ NOT IMPORTANT BECAUSE THE GOVERNMENT OF CANADA HAS TREATED ALL 


INDIANS ACROSS CANADA, INCLUDING THOSE LIVING ON LANDS CLAIMED BY THE 
HUDSON BAY COMPANY, AS HAVING AN INTEREST IN THE LANDS THAT 
REQUIRED A TREATY TO EFFECT ITS SURRENDER.’ J 


“This judgment was expressly upheld by Mr. Justice Hall on the appeal to the Supreme Court 
of Canada.” 

“In December of 1964, Mr. Justice Norris of the British Columbia Court of Appeal, speaking 
only for himself, made the following two rulings: = 


(1) THE FACT OF ABORIGINAL RIGHTS ON CONQUEST OR “DISCOVERY,” SO 
CALLED OF “NEW’’ LANDS, HAS BEEN RECOGNIZED THROUGHOUT THE CEN- 
TURIES BY ALL THE EUROPEAN NATIONS WHICH CONTENDED FOR POWER ON 
THIS CONTINENT. 


(2) THE PROCLAMATION OF 1763 WAS DECLARATORY AND CONFIRMATORY OF 
SUCH ABORIGINAL RIGHTS AND APPLIES TO VANCOUVER ISLAND. 


“Both Mr. Justice Johnson and Mr. Justice Norris broke the link between the Royal 
Proclamation and Indian land rights. Mr. Justice Johnson’s rationale was weak for it relied on 
policy not law. Mr. Justice Norris’ statement that the Proclamation was ‘declaratory and 
confirmatory’ meant that Indian rights would exist without the Proclamation. This was a clear 
rejection of the St. Catherines proposition that Indian title ‘‘can only be ascribed” to the 
Proclamation.” ; 

“In 1966 the Supreme Court of Canada repeated the proposition that the Royal Proclamation 
did not apply in Hudson’s Bay Company Territories: - ; > ens 


se © 
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“ “THE PROCLAMATION SPECIFICALLY EXCLUDES TERRITORY GRANTED TO THE — 


HUDSON’S BAY COMPANY AND THERE CAN BE NO QUESTION THAT THE REGION IN 
QUESTION WAS WITHIN THE AREA GRANTED TO HUDSON’S BAY COMPANY. AC- 
CORDINGLY THE PROCLAMATION DOES NOT AND NEVER DID APPLY IN THE 
REGION IN QUESTION AND THE JUDGMENTS TO THE CONTRARY ARE NOT GOOD 
LAW.’ 


“The Calder case marks a watershed. Mr. Justice Judson stated: i ; 


‘THERE CAN BE NO DOUBT THAT THE PRIVY COUNCIL FOUND THAT THE 
PROCLAMATION WAS THE ORIGIN OF THE INDIAN TITLE: “THEIR POSSESSION, 
SUCH AS IT WAS, CAN ONLY BE ASCRIBED TO THE ROYAL PROCLAMATION IN 
FAVOUR OF ALL INDIAN TRIBES THEN LIVING UNDER THE SOVEREIGNTY AND 
PROTECTION OF THE BRITISH CROWN.” ’ 

‘I DO NOT TAKE THESE REASONS TO MEAN THAT THE PROCLAMATION WAS THE 
EXCLUSIVE SOURCE OF INDIAN TITLE.’ : ee 


“Apparently, the Proclamation is not decisive. Mr. Justice Hall, in the same case, made the 
following statements about the Proclamation: 


‘ITS FORCE AS A STATUTE IS ANALOGOUS TO THE STATUS OF MAGNA CARTA 
WHICH HAS ALWAYS BEEN CONSIDERED TO BE THE LAW THROUGHOUT THE 
EMPIRE. IT WAS A LAW WHICH FOLLOWED THE FLAG AS ENGLAND ASSUMED 
JURISDICTION OVER NEWLY-DISCOVERED OR ACQUIRED LANDS OR TERRI- 
TORIES. IT FOLLOWS, THEREFORE, THAT THE COLONIAL LAWS VALIDITY ACT, 
1865 (IMP.), C. 63, APPLIED TO MAKE THE PROCLAMATION THE LAW OF BRITISH 
COLUMBIA.’ 


He states that the only areas not included within the Royal Proclamation were: 
(1) Those within the limits of the three new governments; and 
(2) Within the limits of the territory granted to the Hudson’s Bay Company. 


After examining in some detail the history of exploration as it relates to the west coast of 
Canada, Mr. Justice Hall concluded: 


‘ACCORDINGLY IT CANNOT BE CHALLENGED THAT, WHILE THE WEST COAST 
LANDS WERE MOSTLY UNEXPLORED AS OF 1763, THEY WERE CERTAINLY KNOWN 
TO EXIST AND THAT FACT IS BORNE OUT BY THE WORDING OF THE PARAGRAPH 
IN THE PROCLAMATION PREVIOUSLY QUOTED.’ 


The reference is to the words in the proclamation 


*,.. AS ALSO ALL THE LANDS AND TERRITORIES LYING TO THE WESTWARD OF 
THE SOURCES OF THE RIVERS WHICH FALL INTO THE SEA FROM THE WEST AND 
NORTH WEST AS AFORESAID .. .’ 


which Mr. Justice Hall felt clearly showed that the farmers were aware 


*. , . THAT THERE WAS TERRITORY TO THE WEST OF THE SOURCES OF THE 
RIVERS WHICH RAN FROM THE WEST AND NORTHWEST.’ 


Along the way, Mr. Justice Hall qoted Mr. Justice Johnson and Mr. Justice Norris. There then 
appear to be four different grounds in Mr. Justice Hall’s judgment for a conclusion that the 
Royal Proclamation is not a problem in the case: 


(1) itcame to apply to British Columbia by the Colonial Laws Validity Act, 
(2) it was ‘declaratory and confirmatory’ of the common law, 


we 


(3) it was Canadian policy to treat Indians in all areas of Canada in the same way as 


land rights, and 
agen west ae was known by 1763 and, therefore, the Royal Proclamation applied. , 


i tice Judson or Mr. 
5 Royal Proclamation was not a barrier to the claim either to Mr. Jus 
ae Hall. While no majority reasoning emerged in support of the conclusion, six of seven 
judges held that the Royal Proclamation was not a problem. The seventh judge did not deal with 
ed tiastice Morrow in the Paulette case, like Mr. Justice Hall, concluded that the area he 
was concerned with was known in 1763: 


‘ F THE SOURCE MATERIAL BEFORE ME DURING THIS INQUIRY 
aN ME 70 BELIEVE THAT THE AREA COVERED BY THE PROPOSED CAVEAT 

’ WAS KNOWN TO THE FRAMERS OF THE PROCLAMATION AND COULD EASILY HAVE 
BEEN THOSE “LANDS AND TERRITORIES LYING TO THE WESTWARD OF THE 
SOURCES OF THE RIVERS” REFERRED TO ABOVE. I AM NOT HOWEVER UN- 
MINDFUL OF THE REMARKS OF JOHNSTON J.A. IN REGINA V. SIKYEA .. . 
WHEREIN HE HOLDS THESE SAME LANDS TO BE TERRA INCOGNITA. I WOULD 
OBSERVE HERE THAT JOHNSTON J.A. DID NOT HAVE AS FULL INFORMATION 
BEFORE HIM IN THE SIKYEA CASE: AS APPEARS TO HAVE BEEN BEFORE THE 
COURT IN THE CALDER CASE AND IS NOW BEFORE ME.’ 


He said of Calder: 


/ 


‘IN THE CALDER CASE IT WOULD APPEAL THAT BOTH JUDSON J. AND HALL J., IN 
WRITING THE TWO OPPOSING JUDGMENTS, AGREE THAT EVEN WITHOUT THE 
ROYAL PROCLAMATION THERE CAN BE SUCH A LEGAL CONCEPT AS INDIAN TITLE 
OR ABORIGINAL RIGHTS IN CANADIAN LAW. 


Additionally, he cited Mr. Justice Hall for the proposition that the Proclamation was simply 
declaratory of Imperial policy. Having settled the Royal Proclamation issue to his satisfaction, 
Mr. Justice Morrow went on to deal with another primary source document, the Imperial Order 
in Council of 1870 transferring Rupert’s Land and the Northwestern Territory to Canada. In that 
transaction the Canadian Government assumed responsibility for the : 


*... CLAIMS OF THE INDIAN TRIBES TO COMPENSATION FOR LANDS REQUIRED 
FOR PURPOSES OF SETTLEMENT .. .’ % 


Mr. Justice Morrow concluded: 


*...ITWOULD APPEAR THAT THERE WAS A CLEAR CONSTITUTIONAL OBLIGATION 
TO PROTECT THE LEGAL RIGHTS OF THE INDIGENOUS PEOPLE IN THE AREA 
COVERED BY THE PROPOSED CAVEAT, AND A CLEAR RECOGNITION OF SUCH 
RIGHTS.’ 


The Proclamation is now supplemented by the Imperial Order in Council of 1870. There are now 
two major source documents recognizing Indian land rights.” 

“In the decision of Mr. Justice Malouf in the Kanatawat case a third source document 
emerged, the Quebec Boundaries Extension Act of 1912. That Act stated that the Province of 
Quebec will 


_____ *.., . RECOGNIZE THE RIGHTS OF THE INDIAN INHABITANTS -IN THE TERRITORY 

__ ABOVE DESCRIBED TO THE SAME EXTENT, AND WILL OBTAIN SURRENDERS OF 
_ SUCH RIGHTS IN THE SAME MANNER, AS THE GOVERNMENT OF CANADA HAS 
_ HERETOFORE RECOGNIZED SUCH RIGHTS AND HAS OBTAINED SURRENDER 
: _ Mr. Justice Malouf concluded, after examining Canadian policy, that the Government of Canada 
ex _ had recognized that Indians had t 





_*... CERTAIN RIGHTS AND TITLE TO THE LAND WHICH WERE. GREATER THAN 
_ SIMPLY THE RIGHT TO HUNT AND FISH THEREIN. 


= 


a ,: THAT 
5 IN ORDER TO OPEN UP THE LAND FOR SETTLEMENT OR OTHERWISE MAKE USE 
| OF THE LAND, THE GOVERNMENT OF CANADA RECOGNIZED THAT IT WAS 
_ NECESSARY TO OBTAIN THE CONSENT OF THE INDIANS AND THIS CONSENT WAS 
OBTAINED THROUGH TREATIES.’ 


The policies of Canada were binding on Quebec by the 1912 Act. No other source of rights needed 
to be found. No adjudication occurred as to whether the Royal Proclamation applied to the area 
(it being part of the Hudsons Bay Company lands). 
“In the end result, if a source document is required, there are three: 
; (1) The Royal Proclamation of 1763 : 
(2) The Imperial Order in Council of 1870 
(3) The Quebec Boundaries Extension Act of 1912. 


Together they would seem to cover all parts of Canada with the possible exceptions of British 
Columbia, the Arctic Islands, Quebec as defined in 1763 and the Maritimes. Within the Calder 
; ; decision and the Paulette decision are clear statements that the absence of a source document 
ie is not fatal to a claim, since the concept of Indian title is recognized by the common law.” 
“Looking back over the history of judicial decisions on the question of Indian title, there ap- 
pears to beclear evolution of thought. The Canadian decisions prior to 1888 were, almost without 
exception, in opposition to any recognition of Indian land rights. The position can perhaps be 
summed up by one learned judicial statement: 


~—h¢ 


a ‘WE CANNOT RECOGNIZE ANY PECULIAR LAW OF REAL PROPERTY APPLYING TO 
ao THE INDIANS — THE COMMON LAW IS NOT PART SAVAGE AND PART CIVILIZED.’ 


~ 


After the St. Catherines case the courts could not wholly dismiss the idea of Indian title. What 
seemed to emerge was an analysis which limited Indian title geographically. As a New Brun- 
= _ Swick Court said in 1958 ‘each instance depends on its historical background . . .’ But no theory 
— emerged which could explain the pattern of treaty and non-treaty areas in the country. Finally, 
ein 1973, the ‘geographical limitation’ approach collapsed. The Supreme Court of Canada laid 
i down new ground Tules in the provocative split decision in the Calder case. The reply to a claim 
=| for Indian title will no longer be that Indian title did not exist in the particular area, but that the 

. title has been extinguished. The trial judge in the Calder case made no direct ruling on Indian 
*. title. He held that any Indian land rights outside reserves had been ended, The British Columbia 
Court of Appeal, in contrast, expressed an older viewpoint. One judge described the Indians as 

on their traditional lands. The Supreme Court of Canada decision seems to see the 

question as whether aboriginal title has been ended, not whether sucha title is a recognized legal 


- x 


HOW CAN INDIAN TITLE BE TERMINATED 


4 F 
2 “The St. Catherines milling case described the Indian title as dépendant upon the good will of 
___ description in the following way: 


, 






ae . 
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‘THE PRIVY COUNCIL HELD IN THAT CASE THAT THE RIGHT OF THE INDIANS, 
RESTING ON THE PROCLAMATION OF 1873, WAS A “PERSONAL AND USUFRUC- 
TUARY RIGHT” DEPENDING ENTIRELY UPON THE BOUNTY OF THE CROWN.’ 


Mr. Justice Judson in the Calder case makes a point of stating the apparent limitation: 


‘THERE CAN BE NO QUESTION THAT THIS RIGHT WAS “DEPENDENT UPON THE 
GOODWILL OF THE SOVEREIGN.” 


In no case is the phrase ‘dependent upon the goodwill of the sovereign’ been in to mean 
that the Indian title is insubstantial. In no case is there a suggestion that the termination of the 
Indian title can be accomplished in any way except by law. The cases may differ as to the 
method, in law, whereby Indian title can be ended, but there is never a suggestion that a mere 
change of attitude can constitute a termination of the title.” 

“It is likely that the source of the phrase ‘dependent upon the goodwill of the sovereign’ in the 
St. Catherines case is the Royal Proclamation statement that it declares 


“,.. IT TO BE OUR ROYAL WILL AND PLEASURE, FOR THE PRESENT AS 

AFORESAID, TO RESERVE .. .” . 
certain lands to the Indians. The words of the Proclamation reflect the fact that it was an 
enactment of the King, not an enactment of Parliament. The Courts have recognized that itshas 
the force of statute and would continue in force until altered or repealed by the appropriate legis- 
lative power. The Parliament of Canada, under the British North America Act, would be the 
legislative body with power today to alter or repeal the Royal Proclamation, as that document 
affects Indian land rights. In other words the Parliament of Canada is now the ‘sovereign’ on 
whose goodwill the land rights of Indian people are dependent.” 

“The three decisions in 1973 dealt with isolated areas where native use of the land had not 
ended in fact. Mr. Justice Judson, in the Calder case, held that there had been an implicit ter- 
mination of the Indian title of the Nishga tribe He quoted the following statement made in 1941 by 
the United States Supreme Court: 


‘EXTINGUISHMENT OF INDIAN TITLE BASED ON ABORIGINAL POSSESSION IS OF — 
COURSE A DIFFERENT MATTER. THE POWER OF CONGRESS IN THAT REGARD IS 
SUPREME. THE MANNER, METHOD AND TIME OF SUCH EXTINGUISHMENT RAISES 
POLITICAL, NOT JUSTICIABLE, ISSUES. BUTTZ V. NORTHERN PACIFIC RAILROAD, 
119 U.S. 55, S. CT, 100, 30 L. ED. 330. AS STATED BY CHIEF JUSTICE MARSHALL IN 
JOHNSON V. McINTOSH (SUPRA) AT P. 586, “THE EXCLUSIVE RIGHT OF THE 
UNITED STATES TO EXTINGUISH” INDIAN TITLE HAS NEVER BEEN DOUBTED. 
AND WHETHER IT BE DONE BY TREATY, BY THE SWORD, BY PURCHASE, BY THE 
EXERCISE OF COMPLETE DOMINION ADVERSE TO THE RIGHT OF OCCUPANCY, OR 
OTHERWISE, ITS JUSTNESS IS NOT OPEN TO INQUIRY IN THE COURTS.’ 


Mr. Justice Judson reviewed the pre-confederation land legislation of British Columbia and 
concluded: 


‘IN MY OPINION, IN THE PRESENT CASE, THE SOVEREIGN AUTHORITY ELECTED 
TO EXERCISE COMPLETE DOMINION OVER THE LANDS IN QUESTION, ADVERSE 
TO ANY RIGHT OF OCCUPANCY WHICH THE NISHGA TRIBE MIGHT HAVE HAD, 
WHEN, BY LEGISLATION, IT OPENED UP SUCH LANDS FOR SETTLEMENT, SUB- — 
JECT TO THE RESERVES OF LAND SET ASIDE FOR INDIAN OCCUPATION.’ ° 


The essential difference between Mr. Justice Judson and Mr. Justice Hall is that the former : ‘ 
ruled that Indian title could be terminated implicitly and the latter ruled it could only bes 
terminated explicitly. Mr. Justice Hall stated: Seer; AS 
T THE SOVEREIGN INTENDED TO EXTINGUISH _ 

RESPONDENT AND THAT INTENTION MUST BE ~ 


‘.. , THE ONUS OF PROVING 1 
THE INDIAN TITLE LIES ON 
“CLEAR AND PLAIN.” ’ 


' “a 


. 





“A constitutional problem was clearly perceived by the judges in the Calder case. If the Indian : e 


title had not been extinguished prior to 1871, the date British Columbia entered Confederation, ; 
the sole authority which could extinguish it after 1871 was the federal government. British 

Columbia had made land grants to private parties in the Nishga area since 1871. What was the _ 
status of those private titles? Mr. Justice Hall is able to avoid the issue: oll 


3* 


‘THE APPELLANTS DO CHALLENGE THE AUTHORITY OF BRITISH COLUMBIA TO 
MAKE GRANTS IN DEROGATION OF THEIR RIGHTS, BUT BECAUSE THE GRANTS 
MADE SO FAR IN RESPECT OF NISHGA LANDS ARE SO RELATIVELY INSIG- 
NIFICANT THE APPELLANTS HAVE ELECTED TO IGNORE THEM WHILE MAIN- 
TAINING THAT THEY WERE ULTRA VIRES...’ * 


The issue is avoided in the Northwest Territories because the area is a territory, not a province, 
and because the caveat requested by the Indians exluuded all lands for which crown grants had 
been made. The issue could not be avoided in the James Bay case. The James Bay Development 
Corporation was acting wholly on provincial grants of authority. Mr. Justice Malouf did not 
describe that as a constitutional problem, in the sense stated by Mr. Justice Hall. He saw it as a 
problem arising out of the 1912 legislation, 


‘IT HAS BEEN SHOWN THAT THE GOVERNMENT OF CANADA ENTERED INTO 
TREATIES WITH INDIANS WHENEVER IT DESIRED TO OBTAIN LANDS FOR THE 
PURPOSES OF SETTLEMENT OR OTHERWISE. IN VIEW OF THE OBLIGATION 
ASSUMED BY THE PROVINCE OF QUEBEC IN THE LEGISLATION OF 1912 IT AP- 
PEARS THAT THE PROVINCE OF QUEBEC CANNOT DEVELOP OR OTHERWISE 
OPEN UP THESE LANDS FOR SETTLEMENT WITHOUT ACTING IN THE SAME 
MANNER THAT IS, WITHOUT THE PRIOR AGREEMENT OF THE INDIANS AND 
ESKIMO.’ 


“Clearly Indian title can be terminated by a treaty or surrender or by explicit legislation. 
Three judges in the Calder case stated that it could be ended implicitly by the exercise of 
‘complete dominion’ over the land. The ‘complete dominion’ appears to be a legal dominion, 
since the lands in question remained largely in Indian occupancy down to the date of the 
litigation. Three judges rejected the notion of implicit termination of Indian title.” 

“None of the decisions have dealt with Indian title claims in areas of Canada where possession 
has in fact been lost, areas such as southern British Columbia or southern Quebec. If the Hall 
judgment in the Calder case is sustained, it is not clear whether a court could validate the non- 
Indian titles and award the Indians compensation, or whether a federal quieting of titles statute 
would be required to confirm the status quo . . . 

(CANADIAN COURTS AND THE CONCEPT OF INDIAN TITLE — DOUGLAS SANDERS, 

N.I.B. LEGAL COUNSEL) 


“The Aboriginal Title Claims in Nova Scotia have been described as those ‘of a different 
character ;’ that is so; however, the difference only adds to the Nova Scotia Micmac claim: 


‘IN ALL THESE CASES WHERE THE TRADITIONAL INTEREST IN LAND HAS NOT 
BEEN FORMALLY DEALT WITH, THE GOVERNMENT AFFIRMS ITS WILLINGNESS 
TO DO SO AND ACCEPTS IN PRINCIPLE THAT THE LOSS AND RELINQUISHMENT OF 
THAT INTEREST OUGHT TO BE COMPENSATED.’ 


‘THERE ARE OTHER AREAS OF THE COUNTRY WHERE NO TREATIES OF 
SURRENDER WERE ENTERED INTO, SUCH AS SOUTHERN QUEBEC AND THE 
ATLANTIC PROVINCES. THE GOVERNMENT'S VIEW IS THAT LAND CLAIMS IN 
THESE AREAS ARE OF A DIFFERENT CHARACTER FROM THOSE REFERRED TO 
EARLIER IN THIS STATEMENT.’ 1 


1. Statement made by the Honourable Jean Chretien, Minister of Indian Affairs and Northern 
Development on Claims of Indian and Inuit People, August 8, 1973. 





$4...Aboriginal Rights Position Paper 


“This is the most recent policy statement of the Canadian government with respect of 
aboriginal title in Canada, and in particular with aboriginal title in Nova Scotia. Its substance is 
still not entirely clear to the Indian people in Nova Scotia, The statement neither affirms nor 
does it deny the existence of aboriginal title in this province, It merely states that the land claims 
are of a ‘different character.’ This comment is open to several interpretations which are at best 

ere speculation,” 
oe Sireniian which follows is intended to provide an historical and legal framework in 
which the aboriginal title claim of the Micmacs of Nova Scotia may be examined. The issues 
which will determine the content of an aboriginal title claim in the Maritimes are not necessarily 
the same as those arising in other areas of Canada. The differences are more often the result of 
history than of the nature or application of legal principles. The lack of judicial authority on the 
existence of aboriginal title in Nova Scotia and on other relevant issues bearing on this point, 
leads to innumberable difficulties. Be that as it may, it should certainly not act as an obstacle 
presenting rational analysis of this important topic by the Government of Canada. 

“The history of Nova Scotia, particularly the relations between the Micmacs and Europeans, 
provides the necessary backdrop to any examination of the legal principles to be applied. Prior 
to commencing the discussion, however, it should be observed that if the issue of aboriginal title 
be looked at from cold logic, it is difficult to understand how aboriginal title can exist in one 
section of Canada, but not another. The very definition of aboriginal title, in judicial terms at 
least, is that prior to European occupation, the native people occupied this land and had done so 
for ®enturies. 2 However, logic does not always govern.” 


1. EARLY RELATIONS : 1550 - 1713 


“The early history of Nova Scotia, or Acadia, is complex and it would take far more space than 
can be taken here to do it justice; the relationship between the Micmacs, France and England is 
no less complex. The see-saw occupation of Acadia by these latter two powers at various times 
during the 17th and 18th centuries undoubtedly has contributed to this confusion.” 

“Tt has been said that between 1621 and 1713, Acadia was occupied by the French for 61 years 
~ __ and the English for 28 years. 3 The figures may be misleading in that these occupations were 
__ never for extended periods of time. It is interesting, however, to look at the patents and treaties 
; of this era to determine the effect, if any, they had on the native people of the region.”’ 
“In June of 1578, Elizabeth I of England issued to Sir Humphrey Gilbert letters patent 
. requesting that he discover lands not in possession of Christians. Such lands were granted to 
Gilbert in fee forever and with a power to grant these lands. The explorer, however, was not 
successful in his journey to discover lands and the letters patent lapsed.”’ 
. “The French did not lay idly by and De Monts was issued a patent on November 8, 1603 in 
3 which he was granted wide powers to settle Acadia, grant lands and deal with the native inhabi- 
tants so as to subject them to the French Crown with the intention of maintaining peace. 5 It was 
DeMonts who founded Port Royal and began in earnest to colonize Acadia. James I, however, 
_ granted Nova Scotia to Sir William Alexander by a charter in 1621. Although his charter was 
confirmed in 1625, Charles I also created the title of knight baronet of Nova Scotia. With each of 
____ the potential 150 titles went a land grant of 18 square miles in the province. It was anticipated that 
____ tthe titleholders would spend their own money to colonize the grant. This plan failed quite 
a miserably, although the knight’s title still remains.6 . 
_____ “Wars in Europe and attacks by the English on French settlements and vice versa in the New 
a World occupied much of the history of Nova Scotia and the many treaties provide substantial 
7“ evidence of this. In 1632, the English held Nova Scotia and ceded it to France by the Treaty of 
___ Saint Germain-en-Laye on March 29, 1632.7 By 1659, the English held the coast of Acadia from 


_ Cape Canso to New England, while the French retained Cape Breton and the shores abutting the 
returned to France.8 A treaty was even entered into between England and France whereby they 
agreed that their colonies and subjects in America should remain at peace if war broke out 
between them in Europe.9 In 1691, the Charter of William and Mary to the Commonwealth of 

ssachus etts proclaimed Nova Scotia to be within the jurisdiction of the latter colony, by right 

.cadia was once again returned to France by England in 1697.11. PY ae 
v observations concerning these treaties are relevant at this time. Firstly, in none of the 
, are the Micmacs mentioned nor were any provisions made for their benefit. Secondly, 
of the conflict between England and France in America resulted from ambiguous boun- 
daries between their respective territories. This is particularly true of their borders in Acadia.12 
} _‘Intruth the dispute was not settled until the Treaty of Parish in 1763.” 

“Tt was the Treaty of Utrecht in April of 1713 which ended an era in the history of Nova Scotia. 




























____ Breton Island. Prior to this time it would have been almost impossible to state which sovereign 
_ controlled Nova Scotia in fact.The effects of this treaty were certainly felt by the Micmacs. Their 
French allies were confined by this treaty to Cape Breton, although it is evident that the Mic- 
macs did not feel bound by it.13 In addition it marked the change from the French purposes in 
_ Canada to the English: : 


“THE MAIN INTEREST OF THE FRENCH AS DISTINCT FROM THE ACADIANS IN THIS 
AREA HAD BEEN FUR TRADING WHICH MEANT THAT THERE WAS LITTLE OR NO 
_ TENDENCY FOR THEM TO SETTLE ON THE LAND AND THEREBY TO CAUSE CON- 
_ FLICTS OVER THE OWNERSHIP OF SUCH PROPERTY WITH THE MICMACS. IT 
| SHOULD BE NOTED, HOWEVER, THAT THERE WERE PLANS ON PAPER TO 
____ ESTABLISH IN ACADIA THE SEINGEURIAL LAND TENURE SYSTEM BUT LITTLE 
_ WAS DONE ABOUT MAKING SUCH A PLAN OPERATIONAL. WHEN THE ENGLISH 
ASSUMED CONTROL OF THE MAINLAND, THEY AT ONCE WERE DETERMINED 
‘THAT A COMPLETE SURVEY OF THE LAND WAS NECESSARY BEFORE SETTLERS 
COULD BE INDUCED TO EMIGRATE AND ALSO TO ENSURE THAT TIMBER, SO 
__ NECESSARY FOR THE MASTS OF THE ROYAL NAVY, WOULD BE PROTECTED FROM 
__ THE PIONEERS’ AXE. THE INTRUSION OF THE ENGLISH SURVEYORS ON THE 
___ LANDS WHICH THE INDIANS HAD NATURALLY COME TO REGARD AS THEIR OWN 
ALARMED THESE PEOPLE EXTREMELY AND ALSO CONTRIBUTED TO THE ILL- 
_ FEELING BETWEEN THE NATIVES AND THE BRITISH, A FACT WHICH WAS NOTED 
BY ONE OF THE LIEUTENANT-GOVERNORS TO THE HOME AUTHORITIES, 14 





' “Although the Micmacs did in fact make claims with respect to their land, it has been 
suggested that these claims were encouraged, if not instigated by the French, to embarrass the 
___ British and continue hostilities between the natives and the British.15 Certainly the Micmacs 
_ continued in their attacks on English settlements throughout its territories, and the English’ 
colonists for their part acted in an equally hostile manner.” 
an “In 1714 Richard Phillips was appointed governor of Nova Scotia and his commission of 1719 16 
of contained instructions whereby he was to apply the instructions given to the Governor of 
i. Virginia insofar as applicable; to ensure that tracts of land were set aside for the protection and 
__ preservation of timber for the Royal Navy, and to avoid granting lands until a survey had been 
f _ Made. Although the Micmacs occupied much of mainland Nova Scotia in their traditional 
manner, noprovisions were made for them. However, the ceding of mainland Nova Scotia, which 
Sa A at that time included New Brunswick, to the British also ushered in the treaty making period in 
ea this province,” 
te 
a 2. TREATIES 
’ 
t “The first of these treaties was entered into on December 15, 1725 17 and ended what is known 
_ as Rale’s War which had begun in 1722. It was signed by four delegates of the Eastern Tribes 
ibe occupying “His Majesty’s Territories of New England and Nova Scotia.” The Treaty provides 
_____ that the Indians shall cease the present war and return captives taken during it. Furthermore 
Yu i they were to leave the English settlers in peaceable and quiet possession of their property, 
ede leaving to the tribes and their descendants . . . all their lands, Liberties and properties not by 
__ them convey’d or sold to or possessed by any of the English subjects as aforesaid. As also the 
ag: privilege of fishing, hunting, and fowling as formerly. Trade and commerce between the Indians 
2 and the settlers was to be governed by the Massachusetts Government. In case of dispute bet- 
____ween the Indians and the English, British. courts and law shall be used for settlement. Guaran- 


> 


* Gulf of St. Lawrence. As a result of the Treaty of Breda, in July, 1667, Acadia was once again 


The French ceded all their rights in mainland Nova Scotia to the English and retained Cape .- 


tees were provided by the signing tribes that those Indians within French territory would cease 
hostilities and that in the event the latter should reopen hostilities, the signing tribes would assist 
the English. The tribes also agreed to discontinue attacks on the Province of New Hampshire 
and to sign a further treaty to live in peace with the Province of Nova Scotia.” ss 

“The treaty referred to in the foregoing paragraph is numbered 239 18 and is of particular 
relevance to the Province of Nova Scotia. It must be kept in mind, however, that Nova Scotia at 
that time included eastern Maine, New Brunswick, but not Cape Breton. The treaty was signed 
by four delegates of tribes ‘.. . from Penobs¢ott, Naridgwack, St. Johns, Cape Sable and other 
tribes inhabiting within His Majesty’s territories of Nova Scotia or New England.’ These 
delegates expressly acknowledge British jurisdiction and sovereignty over Nova Scotia as a 
result of the Treaty of Utrecht. The other provisions of the treaty are similar to those found in the 
Treaty of December, 1725, with the exception that no lands or hunting grounds were reserved to 
the tribes. This may have been due to the fact that pressure for land by settlers was not a major 
problem in Nova Scotia at the time, as it was in Massachusetts and New Hampshire. In any 
event the treaty is ambiguous as to which tribes in present-day Nova Scotia are bound by the 
treaty.” 

“A further ratification of this treaty took place in Chebucto (Halifax) on August 15, 1749, 19 
when delegates from the tribes at St. John’s River and Chignecto signed. Another major treaty 
was signed by Major Jean Baptiste Cope, Chief Sachem of the Tribe of Mick Mack Indians in 
Halifax on November 11, 1752. 20 Major Cope agreed with and ratified the treaties of 1725 and 
1726, referred to earlier, the latter being referred to as a‘... Confirmation by all the Nova Scotia 
tribes .. .’ Once again the parties agree to stop fighting and agree to bring in other Indians to 
confirm the earlier treaties. The traditional right to hunt and fish was guaranteed and a truck- 
house would be established at the River Chibenaccadie (Shubenacadie) if required. Free access 
to the markets of Halifax for trading purposes was granted.”’ 

“The province further granted the Micmacs food provisions, to be given them semiannually, 
and, on October 1 of every year, a quantity of blankets, tobacco and ammunition were to be dis- 
tributed. In order to receive these gifts the tribes were required to be represented in Halifax on 
October 1 of each year. The treaties, however, proved only as good as the signing parties and 
hostilities were only interrupted by two years of peace.”’21 

“Between 1760 and 1762 the years which marked the reduction of hostilities between the British 
and Indians of Nova Scotia, the final treaties were entered into, The terms were less favorable to 
the Indians in that as a result of previous broken treaties, they were required to provide hostages 
as a guarantee they would maintain peace.22 

“On February 23, 1760, Michael Neptune, Chief of the Passamaquoddy tribe and Ballomy 
Glode, Chief of the St. John tribe, affirmed the treaties of 1725 and 1749. Similar confirmations 
were made by Paul Laurent, Michael Angustine and Claude Rene, Chiefs of the Lehave, 
Richibucto and Chibenacedie and Muscadoboit tribes respectively. In October of 1761, a treaty 
was entered into by Janneoville Pectougawash, Chief of the Indians in Pictou and Merigomish; 
and on November 9, with Francis Mius, Chief of the tribe of Indians of Lahave. 24 The tribes who 
comprised the Micmacs were numerous enough and ranged over a large area necessitating the 
entering into of treaties at Halifax as the chiefs arrived. It was anticipated that a general peace 
would then be made at Fort Cumberland with all of the tribes.25 In June of 1761 further treaties 
were signed by representatives from Cape Breton, Shediac and Mirimachi. This was apparently 
the first treaty entered into specifically by the Micmacs of Cape Breton Island and is indicative 
of British influence over these tribes after the fall of Louisbourg in 1758.” 

“One of the major rights retained by the Micmacs through these numerous treaties was that of 
hunting and fishing. This is not only explicit in the treaty of 1725, but the fact that truckhouses 
were established to encourage Anglo-Micmac trade, based on fur and other valuable skins is 
implicit recognition and encouragement of this right. 26 The issue of entitlement to land was 
however, one of the few disputes remaining between the English and the Micmacs and Murdoch 
describes ‘. . . that the Indian believed that he had a clear right to cut down or bark a tree in the 


unfenced and uncultivated wilderness, while those who held a written grant or deed, in some 


eT 


2. e.g. Calder v. Attorney-General of British Columbia, (1974) 34 D.L.R. 3d 145 (s.c.c.) per 


Judson J. at p. 156; but see, Warman v. Francis (1959-60) 43 M.P.R. 197 (N.B.S.C.) per Anglin J. 
at p. 200: “‘.. . the nature of the Interest in land once or now vested in a tribe or band of Indians 
differs throughout Canada, and each instance depends on its historical background.” = ‘ 
Cumming, P. and Mickenberg, N., Native Rights in Canada, 2nd. ed., 1972, 1.E.A., Toronto, 
. 94. 

Murdoch, Beamish, A History of Nova Scotia, Halifax, N.S. 3 Vols., Vol. 1, p. 10. 

Ibid, p. 10, 21 ; 

Id. p. 68 

Id. p. 84, 88 

Id. p. 140 } 

9. Id. p. 167; Treaty of London, November 16, 1686. 

10. Id. p. 197. 

11. Id. p. 237; Treaty of Ryswick, September 25, 1697. 

12, Rogers, Norman, The Abbe LeLoutre, (1936) XI Can. Hist. Rev. 105, 116-117. 

13. Ibid., p. 107; Murdoch, supra, Fn. p. 336, letter from Recollet Missionary to M. de Costa- 
belle, September 23, 1713: 

The Indians say that to shut them up in the Island of Cape Breton would be to damage their 
liberty and that it would be a thing inconsistent with their natural freedom and the means of 
\providing for their subsistence. That with regard to their attachment to the King and to the 
French, that is inviolable: and if the Queen of England had the meadows of Acadia, by the 
cession made by his majesty of them, they, the Indians, had the woods, out of which no one could 
ever dislodge them; and that they so wished to remain at their posts — promising, nevertheless 
to be always faithful to the French, and to give them the preference in the tradingforfurs; — 

14. Hutton, E.A., The Micmac Indians. of Nova Scotia to 1834, unpublished M.A. thesis, 
Dalhousie University, Halifax, N.S. at p. 130 2. 

15. Murdoch, supra, fn. 4 at p. 352-353; Rogers, supra, fn. 12 at p. 118 and at p. 122: 

“Tt is important to notice that the Micmacs were by no means disinterested in the issue of the 
contest between France and Britain (over the boundaries of Acadia). In a letter written by Abbe 
LeLoutre to the Abbe de L’Isle Dieu (Nov. 20, 1751) there is a significant reference to territorial 
demands made by the Indians. Their claims extended to Chigabenacedie, Cobekitk, Beaubassin, 
Baie Verte, and Tatamagouche. Without this territory they asserted they would neither make 
peace nor lay down their arms . . . On August 27, 1754, LeLoutre wrote a long letter to Governor 
Lawrence proposing on behalf of the Indians that they should be givena perpetual grant of all the 
eastern part of Nova Scotia which is now comprised in the counties of Cumberland, Colchester, 
Pictou, Antigonish and Guysborough, a great part of Hants, and all that part of Halifax County 
east of the Musquodoboit River. These demands were regarded by the Governor and Council as 
being too preposterous to merit consideration. But if the Micmacs had been promised this 
territory by the French, it reveals an additional motive for their relentless warfare against the 
English settlements during this period.’”’ Patterson, E. Palmer, the Canadian Indian: A history. 
Since 1500, Collier-MacMillan, Don Mills, 1972, p. 60-62; Footnote 5 and accompanying text ap- 
pear to confirm this observation. ; 

16. C.O. 217-2; p. 319. 

17. Cumming and Mickenberg, supra, fn. 3, appendix 3, at p. 300. 

18. Ibid., at p. 302. 

19, Cumming and Mickenberg, supra, fn. 3, appendix 3, at p. 304-306. 

20. Ibid., p. 307-308. 

21. MacFarlane, R.O., British Indian Policy in Nova Scotia in 1760, (1988) 19 Can. Hist. Rev. 
154, at p. 166: 

“Lasting peace was impossible so long as the French remained in Nova Scotia or Cape Breton. 
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i »s grudged him this privilege, and considered him as a trespasser.27 
go the legal valldity of the foregoing treaties, the policies of the British colonial 
administration may be extracted to some extent from them. It would not be an exaggeration to 
describe this policy as the use of the carrot and stick, The large number of treaties, confir- 
mations and ratifications shows on the one hand the attempt to prevent French influence and 
hopefully as a result end Micmac hostility, through first promises of peace and then hostages. On 
the other hand the establishment of trade, partly to assume the gap left by the French and partly 
to further enhance Anglo-Micmac relations indicated a more enlightened policy.”28 


3. PROCLAMATION OF 1761 AND 1763 


“The Treaty of Paris in 1763, gave Cape Breton to the British Crown and ended the influence of 
the French over the Micmacs of Nova Scotia. Events other than treaties however, occurred 
prior to the general peace.” , . 

“Tn 1749, a new Governor, Edward Cornwallis, was appointed for Nova Scotia. The Com- 
mission 29 he was given is described as ‘. . . a set of Instructions far more comprehensive than 
those of Phillips, and in them is to be found the real origin of the provincial (Nova Scotia) con- 
stitution.’’30 

“The Commission contains specific provisions relating to the orderly settlement of land and 
policies to be carried out with respect to the province’s native population. Cornwallis was given 
power to grant lands to discharged members of the armed forces and to encourage settlement.31 
There was still a fear of hostilities from Indians and several provisions were made to protect 
settlements.32 In addition, Cornwallis-was instructed to enter into treaties with the native 
people.33 Although not an original concept, having been first adopted by the French,34 inter- 
marriage between Europeans and Indians was encouraged and rewarded by the granting of fifty 
acres of land.35 Settlers were also prohibited from occupying uncultivated land unless a crown 
grant was issued.’’36 

“Govenror Cornwallis was faced with a formidable task as hostilities continued with some 
tribes within his jurisdiction. He refrained, however, from declaring war on these tribes since 
not only would this be a breach of the treaties, but would also indicate the tribes were a free 
people and not British subjects. As a result Indian resistance to British occupation, for whatever 
reasons, was viewed as rebellion. A reward of ten guineas was offered for the capture of Indians 
—dead or alive — and at the same stroke, one thousand bushels of corn were sent to the natives 
of the St. John’s River for their friendship.37 By 1752, however, fighting appears to have sub- 
sided, as a proclamation was issued in that year forbidding further acts of aggression against the 


Micmacs.’’38 


“Rven at this period of time the non-native population of Nova Scotia did not take up a large 
area of the province and the Micmacs were left the resources on which they traditionally sub- 
sisted.39 The letter from LeLoutre with respect to native claims, already mentioned,40 was 
viewed by the Governor and his Council as being‘. . . too insolent and absurd . . .’41 However, 
settlement was starting to become intense and trade between the English settlers and Micmacs 
was causing problems. The English unlike the French, were more concerned with encouraging 
migration than with trade, but as a result of fraudulent dealings in trade, passed an Act to 
prevent these abuses.42 The Attorney-General was given authority to prosecute in the provincial 
courts, those who cheated Indians.” 


“As English settlement progressed it brought pressure on the authorities to deal with the 
Indian situation and in 1761 a proclamation was issued to the Governors of the English colonies, 
including Nova Scotia.43 It prohibited the governors from granting‘. . . to any persons whatever 
of any lands within or adjacent to the Territories possessed or occupied by the said Indians or the 
Property Possession of which has at any time been reserved to or claimed by them . . .’44 This 


provision applied to lands bordering on or adjacent to the existing colonies, but it is followed! by a 
prohibition against purchases of land by settlers directly from Indians within the colonies 


without a license issued by the Governor. The license was not to be issued unless directed by the 


_ Board of Trade.” : 

















‘The policy is equivocal. It may be a recognition of Indian rights to land occupied or claimed 
by them if read together with the Proclamation of 1762. Land could be bought from the Indians 
but only with a license and this implies that some rights at least were retained by the Indians. On 


_ the other hand the Proclamation of 1761 affirms Cornwallis’ commission and in particular the 


prohibition agains the occupation of uncultivated land without a grant. These two points are not 
conflicting with respect to aboriginal title, since the title to the land is all along vested in the 


_ Crown, and the Indian right a burden on this title. The only difference in this view from that 


existing today is that it was possible for a private subject to purchase land if possessed of a 
license, whereas now only the Crown may extinguish the native title.” 


“Qn May 4, 1762, a proclamation, commonly referred to as Belchér’s Proclamation45 was 
issued in pursuance of the proclamation of 1761. This document specifically recognized the right 
of the Micmacs on mainland Nova Scotia to hunt and fish in an area made up of almost the entire 
eastern half of mainland Nova Scotia. The claims made by the Micmacs of this land had already 
been made, but dismissed outright.46 Suddenly a change of policy had occurred and this same 
area of land was granted to the Micmacs .”‘. . . as the Claims and Possessions of the said In- 


dians, for the more special purpose of hunting, fowling and fishing.’47 


“For reasons having nothing whatsoever to. do with the land claim or the Indians the 
proclamation was annulled.48 From this point in time to Confederation the policies of the Nova 
Scotia government maintained the Micmacs in a state of poverty and dependence. The policy of 
=a British Crown, however, was permanently expressed in the now famous Proclamation of 
1763.”’49 


“The Royal Proclamation was issued subsequent to the Treaty of Paris, which was in turn the 
culmination of the bitter Seven Years’ War. By its terms the treaty ceded all former French 
territory, except St. Pierre and Miquelon, which lay to the west of Newfoundland, to the British 


_ Crown. The British gave up any right they had to acquire lands west of the Mississippi River, at 


least in what is now the United States. However, such was not the case in Canada. A vast amount 
of land to the west and north of Quebec, as it was in 1763, had already been granted to the Hud- 
son’s Bay Company in 1670 by Charles II. This company had competed for the fur-trade with the 
French at least as far back as 1671 when England and France were in a tug-of-war over Hudson’s 
Bay land. The Tréaty put an end to French activity in Canada and Britain acquired a monopoly 
over all lands and territories which presently constitute Canada.” 


“The Proclamation carved out of the newly-acquired lands, the territories of Quebec, East 
Florida and West Florida and Grenada. It reserved to the use of the Indians, with whom the 
British were connected, all those lands not included within the boundaries of Quebec, East 
Florida, West Florida and the Hudson’s Bay Company.” 

“In addition the Governors of each of the colonies were prohibited from granting lands outside 
their respective jurisdictions. Those lands which had not been purchased by the British Crown 
were reserved to the Indians with the proviso that such lands could be purchased by the Crown 
with the consent of the native occupants. Private individuals were, as a result, forbidden to 
purchase Indian lands and those who had settled thereon were ordered to be removed.”’ 

“Trade with the Indians was open to all British subjects who had acquired a license from the 
Governor or Commander in Chief of the colony in which they proposed to carry on trade.” 

Although much debate focuses on the origins and content of the Proclamation of 1763 several 
facts concerning its origins are relevant to its intent. The Indians had largely taken the side of 
the French as a result of English occupation and its consequent disruption of traditional land 
use. There were of course tribes, such as the Mohawks, who had allied themselves to the English, 
but these tribes were equally fearful of encroachment of their lands. None of their fears were 
allayed by the influx of English immigrants.” 
pene English were aware of this particular problem and as much in their own interests as in 

terests of the Indians attempted to-unify their Indian policies. Two of the more important 
rights attributed to this policy were the right of the Indians to retain their land except by 


surrender, and the right to hunt, fish and fowl. There is no doubt that the policy ha 
’ . § t bee! 
uniformly followed, either before or after 1763.’’50 abet je ; 
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4. ESTABLISHMENT OF RESERVES AND 
COLONIAL LEGISLATION 


“The history of Nova Scotia between 1763 and 1800 left little time to deal with the native 
population. The American Revolution and independence along with upheavals in Europe caused 
emigration to Nova Scotia to soar. The obvious result was a large demand for land and it did not 
matter at whose expense it was obtained. The Miemacs whose population had been reduced by 
smallpox and loss of their former hunting grounds, retained their nomadic habits. This in itself 
caused disturbances amongst the settlers.” G 

“Trade was encouraged, although at a financial loss by the government due partly to un- 
scrupulous individuals.51 An Act52 had been passed to allow government regulation of trade, but 
was disallowed in London, 53 possibly as it was not in keeping with the free trade provision of the 
Proclamation of 1763. As the government had already expended considerable money on the basis 
the bill would be valid, it was decided to continue with the plan.54 

“The other change in policy was the creation of reserves similar to those presently existing. 
The Legislative Council granted two square miles of land on the Stewiacke River to Paul Pen- 
menwicte and Michael Franklin, a member of the Council in trust for the Indians in the district 
of Shubenacadie and Cobequid.’’55 

“The reserve era was only in its infancy at this time and the Legislative Council was con- 
tinually faced with the dependence of the native people on Government charity. In 1800 a select 
committee of the Council was established to determine how to solve the Indian question. The 
committee in turn drew up a questionnaire which was circulated throughout the province to 
responsible persons acquainted with their native neighbours.56. One of the major recommen- 
dations to come out of these deliberations was a policy of encouraging the Micmacs to settle 
down to an agricultural way of life.’”’ 

“In any event by the end of 1847, the Commissioner of Indian Affairs in Nova Scotia, Gesner, 
could report that there were over 22,000 acres of reserve lands in Nova Scotia. These lands had 
been set aside to promote the policy of settlement.57 The lands were to be held in trust because 
there had been dealings in Indian lands by private persons to the detriment of the Indians.58 The 
Bishop and Sheriff remained trustees of reserve lands until 1842 when an Act was passed to deal 
with Indian lands.59 Although after legislation had been passed,60 this latter Act marked a’ 
turning point in government policy which was not effected until Confederation when legislative 
jurisdiction to deal with Indians and lands reserved for Indians passed to the Federal Govern- 
ment.” 

“The Act was consolidated and amended on three occasions,61 the last revision being the most 
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ive of the three. Reserve lands were set aside by the governor-in-council, title being 
ee ee cetacean of crown lands, who was responsible for ‘protecting the rights of the 
Aborigines.’62 Samuel P. Fairbanks occupied both the positions of Commissioner of Crown 
Lands and Indian Affairs from 1859 until Confederation. Each of the counties in Nova Scotia was 
given a deputy commissioner if required by the number of Indian residents in each county.63 
Provision was made for the prosecution of trespassers on Indian land by the Crown although 
there was some uncertainty as to whether the legal title was in fact vested in the Crown.’’64 
“The policy of settlement of Indians and influencing them to farm the land was expressly 
continued65 and Indian children were allowed, although not required, to attend school.66 The 
problem of encroachment on Indian lands was widespread as H.W. Crawley, Commissioner for 
Indian Affairs for Cape Breton in 1848 reported: 


‘ ENT CIRCUMSTANCES NO ADEQUATE PROTECTION CAN BE OB- 
TAINED Sor Tes INDIAN PROPERTY. IT WOULD BE VAIN TO SEEK A VERDICT 
FROM ANY JURY IN THIS ISLAND AGAINST TRESPASSERS ON THE RESERVE; NOR 
PERHAPS WOULD A MEMBER OF THE BAR BE FOUND WILLINGLY AND EFFEC- 
“TUALLY TO ADVOCATE THE CAUSE OF THE INDIANS, IN AS MUCH AS HE WOULD 
THEREBY INSURE HIS OWN PROSPECTS.’ 


Crawley suggested that the Legislature give Indians the right to vote for members of the 
legislative assembly on the grounds they occupied lands. This recommendation was never 
carried out and the reports of the commissioners attest -to the continued encroachments and 
‘settlements on Indian lands.”” and 
“As a result of the trespasses the commissioner was given power, subject to the direction and 
approval of the governor in council, to lease or sell Indian lands on which trespassers had made 
improvements.67 Several reserves in Cape Breton today are making claims as a result of these 
_ sales, since the Micmacs were never consulted nor did they ever consent to these sales. Their 
protests over these sales fell on deaf ears and since no surrender was required, thousands of 
7 acres of reserved land were sold. The power given to the commissioner was, however, qualified 
P-? by section 18, 68 which prohibited any person from obtaining a grant of reserve land who had 
___ entered into possession after the passing of the Act.” : 
hh “The proceeds of these sales were entrusted to the receiver general and interest on these 
monies was set at six per cent.69 Such interest was to be used exclusively for the benefit of the 
Indians for the assistance of poor and disabled Indians, in the settlement of Indian families and 
_ in buying farm equipment, seeds and animals.’’70 
: “Thus ended the confusing state of Anglo-Micmac relations for subsequent to Confederation in 
1867, the province transferred the responsibility for Indians and Indian lands to the federal 
ne _ government. The transfer of reserve lands from the provincial to the federal government was 
done informally and no order-in-council at that time confirmed their existence.” 
ee “During the three centuries of relations between the Micmacs and the Europeans, the native 
___ people went from a state of independence to dependence, from power to lack of power, from 
occupying land using all land resources to being occupied and, in the end; left with no resour- 
= i ces,”’ 
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in the light of the intent of this doctrine and its application to Nova Scotia.” 

) eis the method by which the Sovereign acquired the property in question. This 
e, for example, by Treaty or by outright conquest. The doctrine operates to deny a 
citizen of the acquired lands for an invasion of rights which may occur during a 
of sovereignty.’’72 ; ; 

: Court of Appeal in Calder held that there ‘. . . is no Indian Title capable of judicial in- 
tation . . . unless it has previously been recognized either by the Legislature or the 


n dependent on aboriginal title, the reason being that such title is not dependent on 
cog! nition by a previous Sovereign. No treaty of cession between Sovereign was claimed to be 
the basis of the Nishga title. Nor did the Nishgas rely ona grant by a previous Sovereign.’’74 
“In addition, Mr. Justice Hall stated that the Act of State is an exercise of Sovereign power not 
__ open to review to the extent that the citizen claims a proprietory interest inconsistent with the 
__ acquisition of the property by the Sovereign.75 Again the Nishgas made no such assertion. If, for 
example, a treaty of cession expressly stated that the Sovereign possessor of the land was to 
Tecognize native land rights, and it was sought to enforce those rights in a municipal court, the 
f State Doctrine would not permit the enforcement of the treaty provision.” 
“Insofar as such a doctrine may be viewed in the historical context of Nova Scotia, the Mic- 
acs have never ceded any lands, either by treaty or conquest, to the French or the English. The 
ity of Utrecht in 1713 contains no recognition of Micmac title nor does the Treaty of Paris in 
1763. It is submitted that aboriginal title in Nova Scotia is not based on any Act of State, even if 
ch an Act had recognized some form of aboriginal title.” 
“The Miemaes of Nova Scotia can put their position in this respect no better than was stated by 
_ Lord Denning.76 


_ “THE EFFECT OF THE ACT OF STATE DOCTRINE IS TO GIVE TO THE BRITISH 
_ CROWN SOVEREIGN POWER TO MAKE LAWS AND TO ENFORCE THEM, AND 
‘ _ THEREFORE THE POWER TO RECOGNIZE EXISTING RIGHTS OR EXTINGUISH 
THEM, OR TO ERECT NEW ONES. IN ORDER TO ASCERTAIN WHAT RIGHTS PASS TO 
E CROWN OR ARE RETAINED BY THE INHABITANTS, THE COURTS OF LAW 
_ LOOK, NOT TO THE TREATY, BUT TO THE CONDUCT OF THE BRITISH CROWN ... IN 
___ INQUIRING, HOWEVER, WHAT RIGHTS ARE RECOGNIZED, THERE IS ONE GUIDING 
PRINCIPLE. IT IS THIS: THE COURTS WILL ASSUME THAT THE BRITISH CROWN 
TENDS THAT THE RIGHTS OF PROPERTY OF THE INHABITANTS ARE TO BE 


‘The Act of State doctrine, it is suggested, has no application to the aboriginal title claim in 
Scotia. It does, however, bear on the interwoven issues of recognition of aboriginal title, 
e ae main purpose of application is to avoid the recognition of aboriginal title.’’78 


2. RECOGNITION AND EXTINGUISHMENT OF 
_ ABORIGINAL TITLE IN NOVA SCOTIA 


“Tn practice, the two concepts of recognition and extinguishment are inseparable, since in 
ada at least, the express recognition of native land rights has often occurred at the same 
¢ as those same land rights have been extinguished. This is particularly true of the numbered 
ties. However, it should be added that this is not universally the case.’’79 
“The Miemacs of Nova Scotia have not entered into any treaties by which their traditional 
nds were ceded or surrendered to any Sovereign. Nor has there ever been any legislation 
hich expressly recognizes or extinguishes the Micmac title to lands in Nova Scotia. The issue is 
ether aboriginal title must be expressly recognized and expressly extinguished. This issue 
never been definitely answered by the Canadian courts, although the Calder decision is 
resentative of the differing views.” 
‘With respect to whether aboriginal title requires recognition either as a general legal con- 
or based on the facts of each case. Judson J, addresses himself farsi ie the pa of ex- 
linguishmentg0 and followed the trial and appeal court decision in Calder to the effect that Indian 
if re, td been lawfully extinguished.”81 ongoing: he alg 





hot depend on treaty, executive order or legislation. This conclusion, along with the judement | 
si 5 : conclusion, along with the judgment in 
ea ¢ Paulettes2 Support the position that aboriginal title may exist at common law as a result of 





of this doctrine in the Court of Appeal decision in Calder71 requires careful _ 3. COMPENSATION 


livered by Hall J., however, concluded that the recognition of Indian title did 


the incorporation of British policy.’’83 

“With respect to extinguishment of aboriginal title the opposing judgments of Judson J. and 
Hall J. are representatives to the views which may be taken on this particular issue. Judson J. 
was of the opinion that the native title could be extinguished implicitly and that this in fact is 
what had occurred in the area claimed by the Nishgas.’’84 

“On the other hand Hall J. was of the opinion that aboriginal title could only be terminated by a 
‘clear and plain’ intention.85 Hall J.’s remarks are clearly related to legislation, but extinguish- 
ment may also occur through conquest or treaty. It is submitted no such treaties exist in Nova 
Scotia. Lysyk has stated however on the issue of conquest that: 


‘... THE CONQUEST THAT IS MATERIAL IS, OF COURSE, CONQUEST OF THE IN- 
DIANS. THE CONQUEST OF ONE EUROPEAN COUNTRY BY ANOTHER THAT HAD 
PREVIOUSLY EXERCISED SOVEREIGNTY OVER INDIAN TERRITORY WOULD NOT 
OF ITSELF RESOLVE THE INDIAN LAND TITLE QUESTION ANY MORE THAN 
PURCHASE OF SOVEREIGNTY BY ONE EUROPEAN POWER FROM ANOTHER.’86 


There is no question that the Micmacs of Nova Scotia were openly hostile to British occupation, 
but there is no evidence from which it could be concluded that the Micmacs were ever conquered 
as a people. Quite the reverse is true; the British refrained from declaring war on the Micmacs 
to avoid recognizing them as having an independent status.87 Therefore the Micmac title to their 
traditional lands could not have been terminated through conquest.” 

“‘Extinguishment, however, of the native title in Nova Scotia by legislation is somewhat more 
complex. The issue put simply is whether such legislation must clearly terminate native title, as 
Hall J. contends, or whether it may be done'so by implication as Judson J suggests. Lysyk’s 
comment in this regard is equally applicable to Nova Scotia: 


‘WHAT IS CHARACTERISTIC OF THE BRITISH COLUMBIA SITUATION .. . IS THAT ITS 
LEGISLATION SIMPLY IGNORED INDIAN TITLE, AND THE INQUIRY THEREFORE 
BECOMES ONE AS TO AN IMPLIED TAKING THROUGH LEGISLATION WHICH IS 
INCONSISTENT WITH THE CONTINUED EXISTENCE OF AN INDIAN TITLE.’ 88 


“Tf only an implication is required then legislation which places in the Crown the title to lands 
and its disposition or legislation setting aside specific lands as reserves for Indians is sufficient 
to extinguish Indian title. Both forms of legislation and powers existed in Nova Scotia. Crown 
lands legislation usually follows and certainly forms a part of the declaration and recognition of 
sovereignty over the lands in question. But it is not inconsistent with a claim based on aboriginal 
title since it is assumed that such title is merely_a burden on the Crown’s title to the land. The 
effect of the Royal Proclamation of 1763 on such legislation is considered elsewhere and is of 
substantial importance in this respect. E 

“The suggestion that the creation of reserves by legislation or executive order terminated 
aboriginal title runs squarely against the intention behind those acts. Reserves were created as a 
result of white settlement in order to protect Indian people from exploitation. there is no 
evidence in Nova Scotia to indicate that the setting aside of reserve lands was in consideration of — 
the Micmacs giving up their title to the Province.” 

“If the legislation is required which specifically extinguishes 
aboriginal title to Nova Scotia then it does not exist before Confederation. As of this writing, the 
issue of express or implied legislation remains unresolved and is of particular importance in 
regard to the native title claims in southern Quebec and the Maritimes where neither conquest or 
treaty can be applied in this respect.’”’ 7 j 


“Assuming that there was at some point of time, a native title to Nova Scotia and that it has : 
been extinguished, the inquiry into whether termination must be expressed or implied is of 
importance in the issue of compensation. If aboriginal title has been extinguished in Nova Scotii 
then the time at which this act occured will assist in determining compensation. Although the 





issue of compensation is outside the scope of this inquiry, a question frequently asked by the ; 


Micmacs is, assuming aboriginal title has been extinguished in Nova Scotia, what did they get in 
return?” - 
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“Tt may be argued, that the creation of reserves provided compensation, but this proposition 
ignores the facts of history. The truth of the matter is that the Micmacs have never been com- 
pensated for loss of their lands. To some this may be seen as supporting the view that there was 
no aboriginal title requiring extinguishment. But, once again, this ignores history since the 
treaties and both the Proclamations of 1761 and 1763 testify to the fact that the Micmacs did have 
a recognized right to their traditional lands.” 


“As on several other issues, the Calder decision represents two views on compensation. Hall J. 
was of the opinion that aboriginal title was a private right of property requiring compensation.89 
However, Judson, J. followed United States v. Alcea Band of Tillamooks et al,90 where based on 
the Fifth Amendment, it was held that native title was not a private property right and could not, 
therefore, be compensated in pursuance of the Amendment. The only exception to this rule 
would be if there was competent legislation requiring payment.91 The opinion of Judson, J. if 
followed would therefore require statutory recognition of aboriginal title, in order to provide 
compensation. No such recognition would be needed if Hall, J.’s opinion is followed. 


“The problems of recognition and extinguishment of aboriginal title will, when settled, 
determine how the Micmac claim will be resolved. There is sufficient material with respect to 
recognition, if it is required. But certainly, it is the extinguishment of aboriginal title in Nova 
Scotia which will cause the greater difficulty.” 


4. THE ROYAL PROCLAMATION OF 1763 


“Although, as a result of the Calder decision, the Proclamation is no longer considered 
decisive in determining the existence of native title, it nevertheless stands as. an important 
document which may support an aboriginal title claim in Nova Scotia. What is at issue in the 
present context is whether the Proclamation applies to Nova Scotia. Assuming the result is in the 
affirmative, is the Proclamation wholly or only partially applicable to Nova Scotia? Its effect on 
the native land claim in this province and the effect of subsequent legislation also require careful 

rutiny.”’ 

A et part of the confusion on this question arises from the judicial misconstruction of 
historical fact. This is particularly true of the applicability of the Proclamation to Cape Breton.”’ 

“Cape Breton was part of the lands acquired by England from France by the Treaty of 
Paris.92 In Rev. v. Sylliboy93, the accused, charged with an infraction of provincial hunting 


‘Jaws, claimed that he, as a Cape Breton Micmac, was entitled to rely on those rights enunciated 


by the Proclamation. The court concluded that the Proclamation was not applicable to Cape 
Breton as the reference contained therein to Indians, 


*... ARE SPECIFICALLY LIMITED TO THE INDIANS OF THE THREE FIRST NAMED 
GOVERNMENTS (I.E. QUEBEC, EAST FLORIDA AND WEST FLORIDA). ONE CAN 
UNDERSTAND AN INDIAN IN QUEBEC FOR EXAMPLE MAKING A CLAIM THAT HE 
WAS GUARANTEED CERTAIN RIGHTS ABOUT HUNTING BY THE PROCLAMATION, 
BUT I CONFESS I CANNOT UNDERSTAND A CAPE BRETON INDIAN MAKING SUCH A 
CLAIM.’94 


“Cape Breton Island is expressly included in the Proclamation of 1763 95 and was administered 
by the governmental authorities of Nova Scotia. In 1784, New Brunswick as well as Cape Breton 
and Prince Edward Island were given separate assemblies each with powers to pass legislation. 
For Cape Breton, the separation was short lived, for in 1820, it was re-annexed to Nova Scotia 
and has remained a part of that province to this day.”’96 

“The issue is no longer whether the Proclamation applies to Nova Scotia, including Cape 
Breton, but what was the effect of this document on Indian lands in the Province. It is suggested 


__ that there are two possible sections of the’ Proclamation particularly applicable to Nova Scotia. 
_ The first of these provisions read as follows: 


Le * 

‘AND, WE DO FURTHER STRICTLY ENJOIN AND REQUIRE ALL PERSONS 
WHATEVER WHO HAVE EITHER WILFULLY OR INADVERTENTLY SEATED 
THEMSELVES UPON ANY LANDS WITHIN THE COUNTRIES ABOVE DESCRIBED, OR 
UPON ANY OTHER LANDS WHICH NOT HAVING BEEN CEDED TO OR PURCHASED 
BY US, ARE STILL RESERVED TO THE SAID INDIANS AS AFORESAID, FORTHWITH 
TO REMOVE THEMSELVES FROM SUCH SETTLEMENTS. (Emphasis added) 


“There are several ways this section of the Proclamation may be construed and in particular 


_the phrase ‘ceded to or purchased by Us.’ It is conceivable that ceding could refer to an act of 


another Sovereign by which the British acquired territories in North America. This would, be 
consistent with the use of this term in the opening paragraph of the Proclamation where ‘ceded’ 
refers to the lands acquired through the Treaty of Paris. On this construction, the Proclamation 
would not be of any benefit to Cape Breton Micmacs, but would certainly effect land rights on 
mainland Nova Scotia; the effect being to confirm native title to their traditional lands on 
mainland Nova Scotia. Similarly Prince Edward Island having been ceded to England by the 
Treaty of Paris would be in no better position than Cape Breton in asserting land claims.97 New 
Brunswick was, from 1713 to 1784, governed by the British as Nova Scotia and as such their 
aboriginal title claim would, insofar as the Micmacs are concerned, be on exactly the same basis 
as mainland Nova Scotia.” 

“It is equally feasible taking the Proclamation as a whole, that this provision must be read 
with the following section: . 


‘... WE DO, WITH THE ADVICE OF OUR PRIVY COUNCIL STRICTLY ENJOIN AND 
REQUIRE, THAT NO PRIVATE PERSON DO PRESUME TO MAKE ANY PURCHASE 
FROM THE SAID INDIANS OF ANY LANDS RESERVED TO THE SAID INDIANS, 
WITHIN THOSE PARTS OF OUR COLONIES WHERE, WE HAVE THOUGHT PROPER TO 
ALLOW SETTLEMENT; BUT THAT, IF AT ANYTIME ANY OF THE SAID INDIANS 
SHOULD BE INCLINED TO DISPOSE OF THE SAID LANDS, THE SAME SHALL BE 
PURCHASED ONLY FOR US, IN OUR NAME, AT SOME PUBLIC MEETING OR 

- ASSEMBLY OF THE SAID INDIANS, TO BE HELD FOR THAT PURPOSE BY THE 
GOVERNOR OR COMMANDER IN CHIEF OF OUR COLONY RESPECTIVELY WITHIN 
WHICH THEY SHALL LIE;’ 


In this context, ‘ceded’ refers to the method of disposal used by the British to obtain Indian lands. 
The fact that the first provision above, leaves lands not acquired by the British as ‘still reserved 
to the said Indians’ is then consistent with defining ‘reserves’ in the second provision. That is to 
say all lands not purchased by the British were reserved to the Indians until they were disposed 
of voluntarily by the Indians to the British by the method provided.” 

“This view of the term ‘reserve’ is different from the meaning most frequently given to it now 
by the Indian Act.98 However, the wider definition is far more appropriate since there were no 


"Indian reserves, in the narrow sense, in Nova Scotia until 1777. 99 In addition a comparison 
_ between ‘reserves’ in the Proclamation and ‘reserves’ within the meaning of S. 91 (24) of the 


British North America Act lends credence to defining reserves in a far wider sense and would 


' include aboriginal title to lands.’100 — 


“Therefore, it may be concluded that the Proclamation of 1763 applies to all of Nova Scotia as 
it was then. However, there are two possible views of the benefits which enured to the benefit of 
the Micmacs. The first of these would only give land rights to Micmacs residing in Nova Scotia 
as it existed prior to the Treaty of Paris; the other view would give similar rights to the Micmacs 
occupying Nova Scotia as it existed subsequent to the Treaty of Paris. The former view excludes 
Cape Breton Island while the latter view would include this Island.” 


PRESENT STATUS OF THE PROCLAMATION OF 1763 


“The courts generally agree that the Proclamation and the rights it confirmed to Indians still 
exist today.101 Recent judicial decisions also apply the Proclamation to all of Canada except for 
‘Quebec, East Florida, West Florida and those lands within the Hudson’s Bay Company 


_ territory.’’102 
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5. STATUS AND EFFECT OF MARITIME TREATIES 


“The judicial decisions on the maritime treaties, previously described, are related to the 
aboriginal right to hunt and fish, This particular right is used with specific reference to unoc- 
cupied Crown lands in the province.,”’ 

“In R. V. Sylliboy103 it was argued that the Treaty of 1752 gave the accused the right to hunt 
and fish. It was held that this Treaty was not valid as the Miemacs did not have the capacity to 
enter into a treaty, The view was also put forth that this treaty was not valid, in international 
law, as it has never been ratified by the appropriate legislative authority. In addition, it was 
held, the Governor of Nova Scotia had no authority to enter into such a treaty. The result was 
that the accused was found guilty on the grounds that provincial game laws apply to Indians in 
Nova Scotia, or at least Cape Breton.” 

“It should be noted, however, that the Commission and Instructions of Edward Cornwallis, 
granted to him in 1749, empowered the Governor to enter into treaties with the Indians within his 
jurisdiction.104 The Treaty of 1752 was a treaty within the meaning of these instructions. The 
Indians were not required to be independent nations nor did the treaty require ratification.” 

“Although no specific mention of hunting and fishing rights is found in the Treaty of 1752, it 
specifically affirmed the provisions of the 1725 treaty, which confirmed Indian hunting rights as 
well as lands not sold to or possessed by any English subjects. These latter provisions may 
therefore be considered to have been incorporated into the 1752 treaty.”’ 

“In the 30-year interval between the Sylliboy case and R. V. Simon, 105 S. 87, now S. 88, of the 
Indian Act106 was enacted. The relevant part of this section reads as follows: 


‘SUBJECT TO THE TERMS OF ANY TREATY AND ANY OTHER ACT OF THE 
PARLIAMENT OF CANADA, ALL LAWS OF GENERAL APPLICATION FROM TIME TO 
TIME IN FORCE IN ANY PROVINCE ARE APPLICABLE TO AND IN RESPECT OF THE 
INDIANS IN THE PROVINCE ... .’ 


“Tn the case of Francis v. The Queen,107 it was held that the term ‘treaty’ as referred to in the 
above-noted section does not refer to treaties in the conventional or international law sense, but 
is intended to refer to treaties with Indians. Such treaties it is suggested do not require parlia- 
mentary ratification.’’108 ; 

“The Simon109 case dealt with the applicability of Federal Legislation to Indians in New 
Brunswick, held that as the accused had not offered evidence that he was descended from that 
tribe which was a party to the treaties of 1725 or 1752 he could not use these treaties as a defense. 
In any event, the accused could not have used these treaties as grounds for his defense as S. 88 
does not provide a defense to a charge under the Federal Fisheries Act.”’110 q 


“It should be emphasized that what is at issue whether provincial hunting and fishing laws : 
apply to Native people in Nova Scotia. It is beyond any doubt that Parliament may pass legis- © 


lation which could affect any hunting rights confirmed by treaty.”’ 

“Tt has been suggested that ‘. . . the sole question (is) whether the instrument brought forward 
is a TREATY within the meaning of S. 87 (S.88) of the Indian Act.7111 As much of a truism as this 
may be, it only determines validity, and even if as a result the maritime treaties were found to be 
valid, the issue would be who may take the benefits of them now. There are no annuity lists 
available, nor were any made at the appropriate time, which might assist in determining the 
beneficiaries. The movement of the Micmacs from their traditional semi-nomadic oocupation 
and involuntary movements as a result of government-policies compounds the situation. Unless 
it is accepted that all Micmacs presently in Nova Scotia are beneficiaries of these treaty rights, 
then the treaties cannot be enforced. It is not anticipated that this view will be accepted readily 
by either the courts or the government.” ‘ 

“It.should also be noted that in none of the treaties did the Indians agree to give up any lands. 
This may affect their validity, as they are unlike any other of the treaties in Canada in this’ 
respect, although there has never been any such requirement imposed by the courts of S. 88 of 
the Indian Act. In any event, regardless of the validity of the treaties, they certainly represent 
British Indian policy in Nova Scotia between 1725 and 1761.” ~ 4 : ee 
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“The difficulty is that unless the maritime treaties give legal rights to Miemacs to hunt and — 3 
fish, S. 88 would apply provincial hunting and fishing laws to Indians. Proof in a court of law that — 
the Micmacs had a common law right to hunt and fish would not necessarily stand as a valid _ 


ground of defense since S. 88 does not exempt common law. If hunting was characterized as 
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being related to land resources and not to Indians, within S. 88, then it is conceivable that S.88 


‘would not be construed as applying provincial gamelaws.” _ : e 
“But S.88 also provides that provincial laws do not apply in the face of any Act of Parliament 
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} i 5 i } if, as has been suggested, 
1 ith Indians. On this ground, $.88 would lose any relevance if, te 
aie ais iee to ‘lands reserved for Indians,’ rather than Indians within S. 91 (24) of the British 
North America Act.” ; Mi! 

“The only Act of Parliament which assists the Miemaes in pursuit of their right to hunt and 
fish is the Proclamation of 1763. It is this document which still reserves to Indians in Nova Scotia 
their lands not voluntarily sold to the British and as a result the right to hunt and fish on these 
lands. The treaties prior to the Proclamation and the establishment of truckhouses and 
legislation to encourage tradel12 subsequent to the Proclamation of 1763 affirm British policy to 
respect hunting and fishing by the Micmacs in Nova Scotia.” 

The effect of subsequent provincial legislation on the rights confirmed to the Micmacs by the 
Proclamation has already been discussed113 and applies to hunting and fishing legislation. 


We have no doubt that the Royal Proclamation of 1763 applies to Nova Scotia; geographic ap- 
plicability to Nova Scotia is also outlined: 


“In 1763, the Seven Year’s War between England and France was ended by the Treaty of 
Paris. This agreement ceded, among other things, the French territories of Cape Breton Island 
to the English, who already controlled what was mainland Nova Scotia. The Royal Proclamation 
of 1763 was proclaimed subsequent to the Treaty in order to deal with the Indians under the rule 
of England or, rather the land on which these natives dwelt. Much of the historical context in 
which the Proclamation was passed is covered in Native Rights in Canada (Native Rights in 
Canada, pp. 26 through 30). Alvard (The Genesis of the Royal Proclamation of 1763, Michigan 
Pioneer and Historical Society 1908) also deals with the policy behind this ‘Charter of Indian 
Rights’ as the Proclamation has been inaccurately titled.” 

“An examination of the cases in Canada dealing with the Proclamation indicates the courts 
have had some substantial difficulty with determining which areas in Canada the Proclamation 
was intended to encompass. This problem is particularly true of British Columbia. In Calder vs, 
A.G.B.C. (1973 34 D.L.R. - 3rd - 145 (S.C.C.), it was decided that the Proclamation was not appli- 
eable. Judson, J., based this opinion ‘upon the very terns of the Proclamation and its definition 
of its geographical limits and upon the history of the discovery, settlement and establishment of 
what is now British Columbia” (IBID, page 153). Although Hall, J. dissented from the result, 
Judson, J. comments there is little doubt that it was by using the same criteria (IBID, page 204- 
205). 

“There is no reason why these same criteria cannot apply to other geographical areas of 
Canada where there is dispute as to the applicability of the Proclamation. If these are accepted 
there can be no doubt that all of what is presently Nova Scotia falls within the terms of the 
Proclamation.” 

“The relevant parts to Nova Scotia read as follows: 


«| THAT NO GOVERNOR OR COMMANDER IN CHIEF IN ANY OF OUR OTHER 
COLONIES OR PLANTATIONS IN AMERICA DO PRESUME FOR THE PRESENT, AND 
UNTIL OUR FURTHER PLEASURE BE KNOWN TO GRANT WARRANTS OF SURVEY, 
OR PASS PATENTS .. . UPON ANY LANDS WHATEVER, WHICH, NOT HAVING BEEN 
CEDED TO OR PURCHASED BY US AS AFORESAID, ARE, RESERVED TO THE SAID 
INDIANS OR ANY OF THEM... .‘ “ 

(R.S.C. 1970, APPENDIX, P. 127; ALSO, SEE COMMENTS IN NATIVE RIGHTS IN 
CANADA AT PAGE 102). 


“A case, Burke vs. Cormier (1890-30 N.B.R.) had held that the Proclamation of 1763 did not 
- apply to New Brunswick either. This case was expressly disapproved of in WARMAN vs. 
_ FRANCIS (1959-43 M.P.R. 197) where Allen, C.J. said: 


_ ‘| MAY ADD THAT THE LEARNED CHIEF JUSTICE ALSO REMARKED IN HIS 
| JUDGEMENT THAT THE INDIAN RESERVE LANDS WERE NOT AFFECTED BY THE 
____ ROYAL PROCLAMATION OF 1763. WITH THE GREATEST RESPECT I WOULD THINK 
____ THAT SUCH REMARK WAS IN ERROR FOR THE TERMS OF:THE PROCLAMATION 
_ WERE BROAD ENOUGH TO INCLUDE WHAT WAS LATER NEW BRUNSWICK.’ 


The Learned Justice went on to say, with reference to Sylliboy that: 


; ‘THE PROCLAMATION ALSO DEALT WITH THE TREATMENT OF AND RESERVES 
___FORINDIANS IN ALL OTHER TERRITORIES IN NORTH AMERICA AND THEREFORE 
1; INCLUDED NOVA SCOTIA AS IT THEN WAS.’ 

(IBID, P. 205) ' 






_ ___ -“&lso, the recent decision of the Supreme Court of Canada in Calder vs. A.G.B.C. (1973 - 34 
DLR. (3rd) 145 S.C.C.) raises, among other points, the geographical applicability of the 
‘ lamation of 1763 (R.S.C. 1970, Appendices Vol. p. 123) to various lands in Canada.’” 

“We submit that the Proclamation remains in full force and effect in whatever areas it is 
operative (Campbell vs. Hall (1774) - 1 Cowp. 204, 98 E.R., 1045; The King vs. Lady McMaster 
(1926) - Ex. C.R. 68, at p. 72, per MacLean, J.; Rex vs. Kogogolak (1959) - 28 W.W.R. 376 at p. 383 
per Sissons, J.; Cather, Supra, Note 1, at p. 203, per Hall, J.). 

“The Micmac people of Nova Scotia are concerned about their present status in regard to 
aboriginal rights, and insofar as these rights were expressed by the Royal Proclamation.” 

“By virtue of the Calder decision, it may be argued that the Proclamation’s applicability is 

severable from the issue of whether aboriginal title exists at common law (Calder, supra, note 1, 
____ at p. 152, per Judson, J.; Lysyk, the Indian Title Question in Canada: An Appraisal in the Light of 
Calder (1973) 51 Cdn. Bar Rev. 450, pp. 453-455.).” 

“Although substantial attention has been paid to this latter issue by legal writers (IBID; 

Mickenberg, Aboriginal Rights in Canada and the United States (1971) Osgoode Hall L.J. 119) 
____ little attention has been given to the geographical applicability of the Proclamation. Therefore, 
to examine the criteria used by the Canadian courts in determining the geographical scope of 
this important document, is a preliminary step in the recognition of Micmac Aboriginal Rights.” 

“In most instances, the Proclamation has been considered in determining the existence of 
____ native hunting rights and aboriginal title. In many of the localities in which litigation ensued, the 
; Proclamation, by its very terms, specifically excluded that locality from its operation. This has 
a not, however, prevented some decisions from applying the Proclamation in those cir- 
___ cumstances. On the other hand, other localities have been excluded from the operation of the 
___ Proclamation, in circumstances which leave such a conclusion open to criticism.” 
< “The Proclamation carved out of the newly acquired lands, the territories of Quebec, East 
; Florida, West Florida and Grenada. Insofar as the three former colonies were concerned, the 
Ka Proclamation reserved to the use of the Indians, with whom the British were connected, all 
a _ those lands not included within the boundaries of Quebec, East Florida, West Florida and the 
_ Hudson’s Bay Company.” : 

i “In addition, the Governors of each of the colonies were prohibited from granting lands outside 

their respective jurisdictions. Those lands within such territories which had not been purchased 
by or ceded to the British Crown were reserved to the Indians with the proviso that these lands so 
reserved could be purchased by the Crown with the consent of the native occupants. Private 
individuals were, as a result, not allowed to purchase Indian lands and those who had settled 
thereon were ordered to be removed.” 

“The Royal Proclamation was issued after the Treaty of Paris which was, in turn, the 
culmination of the bitter Seven Year’s War. By its terms the treaty ceded all French territory, 
except St. Pierre and Miquelon, which lay to the east of Newfoundland, to the British Crown. The 
British gave up any right they had to acquire territory west of the Mississippi Kiver, at least in 
_____what is now the United States. (Johnson v. McIntosh, 21 U.S. -240 (1823) at p. 583: ‘GREAT 

BRITAIN ON HER PART, SURRENDERED TO FRANCE ALL HER RIGHT TO ACQUIRE 

THE COUNTRY ...!). However, such was not the case in Canada. A vast amount of land to the 

" west and north of Quebec as it was in 1763, had already been granted to the Hudson’s Bay 

AS Sogn in 1670 by Charles II. This company had competed for the fur trade with the French at 

as far back as 1671 when England and France disputed the possession of Hudson’s Bay 

land. The two countries were both exploring and coming into contact with native tribes as far 

> west as central Alberta by 1763. The Treaty put an end to French activity in Canada and 

a essentially ee Deiat a complete monopoly over all lands and territories which presently 
4 wry : 

ge _ “Although much debate focuses on the origins and content of the Proclamation of 1763 several 

t concerning the origins are relevant to its intent. The Micmacs had largely allied them- 
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selves on the side of France, as a result of English occupation and its consequent disruption of 
traditional hunting grounds. There were of course some Micmac bands which allied themselves 
with the English, but these bands were equally fearful of encroachment of their lands. None of 
their fears were allayed by the constant influx of English immigrants to the Atlantic seaboard of 
North America.” 


“The English were aware of this particular problem and, as much in their own interests as in 
the interests of the Micmacs, attempted to unify their policy toward the Indians. Two of the more 
important rights attributed to this policy were the right of the Micmacs to retain their lands, 
except by surrender to the British, and the right to pursue game and fish. There is little doubt 
that the British had not consistently respected these rights, either before or after 1763 (Alvard, 
The Genesis of the Proclamation of 1763. Michigan Pioneer and Historical Society, 1908; Johnson 
vs. McIntosh, 21 U.S. - 240 (1823) at p. 264; Cumming and Mickenberg; Native Rights in Canada, 
Indian-Eskimo Association, Toronto, 2nd. ed., 1972 at pp. 23-30). Whether the Proclamation is 
viewed as the origin of rights, or as merely supportive of rights, is not at issue here (IBID; 
Mickenberg, boriginal Rights in Canada and the United States, (1971) Osgoode Hall L.J. 119, 142; 
Rex vs. White and Bob (1965) 52 W.W.R. 193, 50 D.L.R. (2d) 613, (B.C.C.A.) per Norris, J.A. at p. 
630: ‘, .. THE PROCLAMATION OF 1763 WAS DECLARATORY AND CONFIRMATORY OF 
SUCH ABORIGINAL RIGHTS .. .’ Calder vs. A.G.B.C. (1973) 34 D.L.R. (3d 145 - S.C.C. - per 
Hall, J. at p. 203, per Hall, J. ‘THE PROCLAMATION MUST BE REGARDED AS A FUN- 
DAMENTAL DOCUMENT UPON WHICH ANY JUST DETERMINATION OF ORIGINAL 
RIGHTS RESTS. Kanaterat et al vs. James Bay Development Corp. et al, Judgement of the 
Quebec Superior Court pronounced November 15, 1973, per Malouf, J. as yet unreported; Lysyk, 
supra, note 4). The fact is that the aboriginal rights expressed by the text of the Proclamation 
are those same rights presently of major concern to the Micmac Indians of Nova Scotia; what is 
also of concern is the scope of the Proclamation in recognizing these rights.” 


The geographic applicability of the 
Proclamation to the province of Nova Scotia 


Where the Proclamation is Applicable to the Geographic Area at Issue: In the leading case of St. 
Catherine’s Milling and Lumber Co. vs. The Queen (1881, 14 App. Cas 46 (P.C.), the 
Proclamation received its first full consideration. There the Dominion of Canada and the 
Province of Ontario joined issue over the ownership of certain lands ceded by the Salteaux Band 
of Ojibway in an 1873 treaty with the Dominion. The effect of the Proclamation was raised in 
regard to the nature of the interest given to Indian lands reserved for them by the Proclamation. 
There was no doubt that, on the facts, the Proclamation applied to the area in question and Lord 
Watson, speaking for the other members of the Privy Council stated: 


‘THEIR (INDIAN) POSSESSION, SUCH AS IT WAS CAN ONLY BE ASCRIBED TO THE 
GENERAL PROVISIONS MADE BY THE ROYAL PROCLAMATION IN FAVOUR OF ALL 
INDIAN TRIBES THEN LIVING UNDER THE SOVEREIGNTY AND PROTECTION OF 
THE BRITISH CROWN.’ : 
IBID (at p. 54, followed in Ontario Mining Co. vs. Saybold (1902) 32 S.C.R.1; Province of On- 
tario vs. Dominion of Canada (1909) 42 S.C.R.1; Attorney-General of Quebec vs. Attorney- 
General for Canada - Star Chrome Case (1921) 1 app. cas 401; the King vs. Lady McMaster 
(1926), Ex. C.R. 68; Sikyea vs. the Queen (1964), 46 W.W.R 65, 43 D.L.R. (2d) 150 (N.W.T.C.A.) at 
p. 152 per Johnson, J.A.: i 
‘IT IS SUFFICIENT TO SAY THAT THESE RIGHTS HAD THEIR ORIGIN IN THE ROYAL 
PROCLAMATION;’ / “e 


See however the opinion of Strong, J. in St. Catherine’s Milling found in. (1887) 13 S.C.R. 577, at p. = sr 
613: = ess 

‘,.. 1 MAINTAIN THAT IF THERE HAD BEEN AN ENTIRE ABSENCE OF ANY WRIT- 
TEN LEGISLATIVE ACT ORDAINING THIS RULE AS AN EXPRESS POSITIVE LAW, WE 
OUGHT, JUST AS THE UNITED STATES COURTS HAVE DONE, TO HOLD THAT IT 
NEVERTHELESS EXISTED AS A RULE OF THE UNWRITTEN COMMON LAW...’ 


“Although it was unnecessary to the decision in St. Catherine’s Milling to conclude that the 
Royal Proclamation was the source of aboriginal rights for those Indians governed at the time 
by the British Crown (Lysyk, K. The Indian Question in Canada; An Appraisal in the Light of 
Calder (1973) 51 Cdn. Bar Rev. 450, at p. 454), the case, ironically enough, has not received 
support from the major (and only) decision on the point in Nova Scotia.” 

“In Rex vs. Sylliboy (1929) 1D.L.R. 307 (1928) 50 C.C.C. 389 (N.S. Co. Ct.), a native resident of 
Cape Breton Island was charged with an infraction of provincial game laws. Mr. Sylliboy 
argued, unsuccessfully, that a Treaty dated 1752, had given the Micmacs of the province the 
right to hunt and fish as they had done for centuries. Alternatively, the accused relied on the 
Proclamation of 1763, which, it was claimed, applied to Cape Breton. The court concluded that 
the Proclamation was not applicable to Cape Breton as the references contained therein to In- 
dians: 


‘... ARE SPECIFICALLY LIMITED TO THE INDIANS OF THE THREE FIRST NAMED ~ 
GOVERNMENTS, I.E. QUEBEC, EAST FLORIDA AND WEST FLORIDA. ONE CAN 
UNDERSTAND AN INDIAN IN QUEBEC FOR EXAMPLE MAKING A CLAIM THAT HE 
WAS GUARANTEED CERTAIN RIGHTS ABOUT HUNTING BY THE PROCLAMATION, 
BUT I CONFESS I CANNOT UNDERSTAND A CAPE BRETON INDIAN MAKING SUCH A 
CLAIM.’ a 

(IBID, PER PATTERSON - ACTING CO. GT. J - AT P. 393) 


“The interpretation the court placed on the Proclamation, is without a doubt, contrary to the 
interpretation most commonly placed on the document. That is to say, the Proclamation, by its 
terms, forbade the granting of land in all areas under the jurisdiction of the British Crown: 


‘,,.NO GOVERNOR OR COMMANDER IN CHIEF IN ANY OF OUR OTHER COLONIES 
OR PLANTATIONS IN AMERICA DO PRESUME FOR THE PRESENT AND UNTIL OUR 
FURTHER PLEASURE BE KNOW, TO GRANT WARRANTS OF SURVEY, OR PASS 
PATENTS FOR... ANY LANDS WHATEVER, WHICH NOT HAVING BEEN CEDED OR 
PURCHASED BY US AS AFORESAID, ARE RESERVED TO THE SAID INDIANS, OR 
ANY OF THEM.” 


“Cape Breton in 1763 was in fact under British rule (MacNutt, vs. The Atlantic Provinces: 
1712-1857. Toronto. MacLelland and Stewart, 1968, at p. 64: 


‘INCLUDED WITHIN THE PROVINCE I.E. NOVA SCOTIA WERE THE TWO ISLANDS OF 
CAPE BRETON AND ST. JEAN IN ENGLISH ST. JOHN I.E. PRINCE EDWARD ISLAND. 
DURING THE WARS, OFFICERS OF THE ARMY AND NAVY HAD MADE A CAREFUL 
INSPECTION OF BOTH, AND A MULTITUDE OF GOOD OPINIONS ON THEIR 
POTENTIALITIES HAD REACHED OFFICIAL CIRCLES IN LONDON. ACCORDING TO 
THE BOARD OF TRADE, THEY WERE THE MOST IMPORTANT ACQUISITIONS THAT 
THE TREATY OF PARIS HAD BROUGHT TO THE CROWN.’) 





112. Supra, Part 1, p. 14. 
113, The research on this particular topic has not been completed as of this writing. 


(CANADIAN — BRITISH — FRENCH COLONIAL POLICY AND, LEGAL DOCTRINES AF- 
FECTING MICMACS OF NOVA SCOTIA) 
(STEPHEN ARONSON & JOHN CLIFFORD — LEGAL COUNSEL — UNSI — 1974) 







and therefore the Proclamation applied to that particular area. This assertion follows from the 
dicta of Lord Watson in St. Catherine's Milling noted previously (supra, note 11), There was no 
other authorities which deal specifically with the application of the Proclamation to Cape 
Breton, although mainland Nova Scotia is generally considered to be included in the provisions 
ofthat document. (Warman vs. Francis (1959-60) 43 MPR 197 (N.B.S.C.) per Arglin, J. at p. 205: 


‘THE PROCLAMATION ALSO DEALT WITH THE TREATMENT OF AND RESERVES 
FOR INDIANS IN ALL OTHER TERRITORIES IN NORTH AMERICA AND THEREFORE 
INCLUDED NOVA SCOTIA AS IT THEN WAS.’) ; 


ugh Cape Breton has been held not to be covered by the Proclamation, there is 
support for the conclusion that this territory is included in the terms of the Proclamation. 

“Nevertheless, when in 1870 the Hudson’s Bay Company conveyed to the Crown the lands 
within their charter, the terms of the deed of surrender include a provision by which the 
obligation to compensate the Indians for land required for settlement was assumed by the 
Canadian government. A treaty was entered into in 1877 (Treaty No. 7, September 22, 1877) with 
the Stonies, among other tribes, by which, in consideration of certain lands being surrendered by 
the aforesaid tribes, the Crown acknowledged the right of the Stonies to pursue their vocation of 
hunting throughout the tract surrendered.” ; 

“Based on Natural Resources Act, the surrender of the Hudson’s Bay Co. and the treaty, 
McGillivary, J.A. concluded that by virtue of the policies of the Dominion of Canada, the Stonies 
had acquired all those rights recognized in the Proclamation.” 


Therefore, altho 


“supra note 20, at p. 787: 
qT IS CLEAR THAT AT THE TIME OF THE MAKING OF THE TREATY ... THE. INDIAN 


INHABITANTS OF THESE WESTERN PLAINS WERE DEEMED TO HAVE OR AT LEAST 
TREATED BY THE CROWN, AS HAVING RIGHTS, TITLES AND PRIVILEGES OF THE 
SAME KIND AND CHARACTER AS THOSE ENJOYED BY THOSE INDIANS WHOSE 
RIGHTS WERE CONSIDERED IN THE ST. CATHERINE’S MILLING CASE BECAUSE IT 
IS A MATTER OF COMMON KNOWLEDGE THAT THE DOMINION HAS MADE 
TREATIES WITH ALL OF THE INDIAN TRIBES OF THE NORTHWEST .. . IN EACH OF 
WHICH THEY HAVE GIVEN RECOGNITION TO AND PROVIDED FOR THE 
SURRENDER AND EXTINGUISHMENT OF THE INDIAN TITLE.’ 


“Therefore, even in circumstances where the Proclamation is not strictly applicable, sub- 
sequent policy, treaties and legislation may include, and therefore, recognize those rights 
contained in the Proclamation. (Attorney-General of Canada vs. George - 1964 - 20 R. 429, 45 
D.L.R. (2d) 709 - Int. C.A. -per Roach, J.A., at p. 713, rev’d sub. nom.., the Queen vs. George - 1966 
-S.CoR. 267. 255 D.L.R. (2d) 386 Kanatewatet et al vs. James Bay Development Corporation et 
al, supra note 9)” 

“The reasoning in Wesley, has been followed with respect to lands in Manitoba (Rex vs. Prince 
- 1963 -39 C.R. 43 - 1962 - 40 W.W.R. 234 (Man G.A.) per Freedman, J.A. (dissenting in part) at p. 
242- rev’don other grounds (1964) S.C.R. 81) and the Northwest Territories (Rex vs. Sikyea - 1964 
-43 D.L.R. (2d) 150, 46 W.W.R. 65 (N.W.T.C.A.) aff'd - 1964 -S.C.R. 642).”” 

“Tn Sikyea, the accused was an Indian charged in the killing of a mallard duck out of season 
contrary to the Migratory Birds Convention Act and the regulations made pursuant thereto. In 
delivering the judgement of the Court by which Sikyea was convicted, Mr. Justice Johnson noted 
that the Indians of that part of the Northwest Territories under consideration could not take 
advantage of the Proclamation as these lands were unknown in 1763. This, however, did not 
prevent the courts from concluding that even if the Proclamation did not apply, the policy of the 
Canadian government recognized that Indian lands could not be sold without first being 
surrendered to the Crown: 


(BID, PER JOHNSON, J.A. AT P. 152 ‘THE INDIANS INHABITING HUDSON’S BAY 


IMPANY LANDS WERE EXCLUDED FROM THE BENEFIT OF THE PROCLAMATION 


_ UNDER THE PROCLAMATION, FOR THESE LANDS AT THE TIME WERE TERRA 
-INCOGNITA AND LAY TO THE NORTH AND COULD NOT “TO THE WESTWARD OF 


_ THE SOURCES OF THE RIVERS WHICH FALL INTO THE SEA FROM THE WEST AND 


_ 
Fain 


y 
- 


allt 


NORTHWEST” ... THAT FACT IS NOT IMPORTANT BECAUSE THE GOVERNMENT OF 

CANADA HAS TREATED ALL INDIANS ACROSS CANADA, INCLUDING THOSE LIVING _ 

ON LANDS CLAIMED BY THE HUDSON’S BAY CO. AS HAVING AN INTEREST IN THE 
_~ LANDS THAT REQUIRED A TREATY TO EFFECT ITS SURRENDER.’ 

(Emphasis added) 


_ “The Inuit who occupy former Hudson’s Bay lands are precluded from the operation of the In- 
dian Act. (R.S.C. 1970 CI-6, S.4(1) but see also Re Eskimos (1939) S.C.R. 104, app’d Sigereak El- 
53 vs. the Queen - 1966 - S.C.R. 645), and, in addition, do not have any treaties with the Federal 
Government. In Rex vs. Kogogolak, the accused, an Inuit, was charged with shooting a musk ox 
contrary to the game ordinances of the Northwest Territories. Kogogolak relied on the 
Proclamation and claimed that it had guaranteed his traditional hunting rights. It was held that 
the Proclamation applied even though the territory in which the offense occured was a part of 

_ the Hudson’s Bay Co. land exempted by the terms of the Proclamation. Kogogolak, supra note 
-27,-at p. 378, per Sissons, J: = 


‘DO NOT THINK THAT IT MATTERS IF THIS WAS HUDSON’S BAY COMPANY LAND. 
THE HUNTING RIGHTS OF THE ESKIMOS EXISTED AT ALL TIMES,’ 


Koonungnak, supra note 27 at p. 304 per Sissons, J: 


‘THE ESKIMOS AND THE ACCUSED IN THIS CASE, HAD NOT ONLY THE ROYAL 
PROCLAMATION ON THEIR SIDE AND THEIR ABORIGINAL RIGHTS...’ 


Both Kogogolak and Kalloor, however, have been expressly overruled. (This reduces the 
relationship between public policy, as typified by the Proclamation and its application to time.) 


THE DOCTRINE OF TERRA INCOGNITA 


“The view that the Proclamation does not apply to a geographical area unknown in 1763 
represents one of the more confusing issues precipitated by this document. Putting aside its 
possible application by virtue of government policy subsequent to 1763, the courts have 
developed a doctrine, which for want of a better description, is termed the doctrine of terra in- 
cognita. 


“By virtue of this particular doctrine, those lands which were not discovered at the time the ~ 


Proclamation was issued are not included within its scope. At present, these areas take in large 
portions of Western and Northwestern Canada. It is proposed that this doctrine has important 
practical implications which have not been discussed and which lead to the conclusion that the 
doctrine, had or rather should have, no weight in considering the applicability of the 
_ Proclamation.” 
“The problem is largely raised by the terms of the Proclamation itself which states, rather 
ambiguously : 


‘AND WE DO FURTHER DECLARE IT TO BE OUR ROYAL WILL AND PLEASURE FOR 
THE PRESENT AS AFORESAID, TO RESERVE UNDER OUR SOVEREIGNTY, 
PROTECTION AND DOMINION, FOR THE USE OF THE INDIANS . . . ALL THE LANDS 
AND TERRITORIES LYING TO THE WESTWARD OF THE SOURCES OF THE RIVERS 
WHICH FALL INTO THE SEA FROM THE WEST AND NORTHWEST AS AFORESAID,’ 


Note Laskin, J.’s description in Cardinal vs. A.G.., Alta., supra, note 6 at p. 15. 
“The issue, in a nutshell, is what lands were intended to be included by these words, granting 


ra is not in fact known what lands were actually intended to be included by these terms.” 
ut what is at the core of the issue is more than mere discovery. Attention should be focused 
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at the sovereignty of the British over the particular lands in question, If the Proclamation is 
examined from the point of view of the method by which territory is acquired by a state, it will be 
seen that the Proclamation is more than a document granting or supporting native rights. It also 
represents alegislature act by which land was acquired or at least claimed to be within the juris- 
diction of Britain. (On the principal in property law memo dat quod non habet). It is in this 
context that the Canadian decisions on this topic will be examined.” 

“Mr. Justice Johnson’s judgement in Sikyea (Supra, note 25, at p. 152) represents a starting 
point for this examination. In Sikyea, it was held that the western portion of the Northwest 
Territories, being to the north, as opposed to the west of the Sources of the Rivers which fall into 
the Sea from the West and Northwest, were excluded from the scope of the Proclamation. A 
second ground for this conclusion was based on the fact that the lands were unknown in 1763.” 

“Similarly, in Rex vs. White and Bob (1965 - 52 W.W.R. 193, 50 D.L.R. (2d) 613 B.C.C.A. aff'd 
(1966) 52 D.L.R. (2d) 481 S.C.C.; The theory of terra incognita was not considered in the S.C.C.) 
Vancouver Island was found to be terra incognita (IBID, per Sheppard, J.A. - dissenting - at pp. 
620-621) and therefore advantage could not be taken of the hunting rights provided for in the 
Proclamation. Based on the proposition that western Canada had not been discovered as of 1763, 
the conclusion has been reached that the native inhabitants could not fall within that group of 
Indians with whom the British were connected and who had lived under British sovereignty and 
therefore the Proclamation is inapplicable. (Calder vs. A.G.B.C. - 1970-8 D.L.R. (3d) 59 B.S.S.C. 
at p. 67 per Gould, J.’ aff'd - 1970 - 13 D.L.R. (3d) 64 B.C.C.A. at p. 68-69 per Davey, C.J.B.C., pp. 
73-74 per Tyson, J.A. p. 107 per MacLean J.A.; aff’d - 1973 -34D.L.R. (3d) 145S.C.C. R vs. Discon 
and Baker - 1968 -67 D.L.R. (2d) 619 - B.C. Co. Ct.)” 

“Nevertheless, there has been some substantial debate as to whether western Canada had 
been the subject of discovery in 1763. Several opinions have been expressed which support the 
proposition that Vancouver Island and northwestern British Columbia had been discovered in 
1763. (Rex vs. White and Bob, supra, note 36 at p. 641; Calder, IBID per Hall, J. at p. 206 et seq.)” 

“The view that discovery of a particular territory gives the discovering state title to that land 
owes much of its force to the decision of Chief Justice Marshall in Johnson vs. McIntosh. Supra, 
note 7, at p. 573: 


‘DISCOVERY GAVE TITLE TO THE GOVERNMENT BY WHOSE SUBJECTS, OR BY 
WHOSE AUTHORITY, IT WAS MADE, AGAINST ALL OTHER EUROPEAN GOVERN- 
MENTS WHICH TITLE MIGHT BE CONSUMATED BY POSSESSION. THE EXCLUSION 
OF ALL OTHER EUROPEANS, NECESSARILY, GAVE TO THE NATION MAKING THE 
DISCOVERY THE SOLE RIGHT TO ACQUIRE THE SOIL FROM THE NATIVES, AND ~ 
ESTABLISHING SETTLEMENTS UPON IT.’ 


Note, however, at p. 583: 


‘BY THE TREATY OF PARIS IN 1763, GREAT BRITAIN, ON HER PART, SURREN- 
DERED TO FRANCE ALL HER PRETENSIONS TO THE COUNTRY WEST OF THE 
MISSISSIPPI ... SHE SURRENDERED ALL RIGHT TO ACQUIRE THE COUNTRY: AND 
ANY OTHER ATTEMPT TO PURCHASE IT FROM THE INDIANS, WOULD HAVE BEEN 
CONSIDERED AND TREATED AS AN INVASION OF THE TERRITORIES OF FRANCE.’ 


Quare: Does this mean Britain could not have acquired such lands by discovery either? 
“There would, however, seem to be too much weight placed on the concept that it is discovery 
that determines the applicability of the Proclamation.” ; = 
“1).P. O’Connell, International Law, 1965, Vol. 1, at p. 468: : 


‘THERE HAS BEEN A TENDENCY AMONG INTERNATIONAL LAW TEXTBOOKS TO 
SIMPLIFY THE HISTORY OF COLONIAL EXPANSION IN TERMS, FIRST OF 
DISCOVERY, AND THEN OF EFFECTIVE OCCUPATION, ASSUMING THAT AT THE 
RELEVANT TIME STATES WERE CONSCIOUSLY POSTULATING THEIR CLAIMS ON © 


~— 2 E 


THE ONE DOCTRINE TO THE EXCLUSION OF THE OTHER. INFACT, THESTORYIS 


VERY MUCH MORE COMPLEX.’ 
; i 

“The continued use of the doctrine of terra incognita may, eventually, lead to 
results.” ; 

“Tf litigation continues by western Canadian Indian bands, it is conceivable that the courts 
may be required to draw a line on a map of Canada running from north to south. On the western 
side of this division native Canadians will not be included within the terms of the Proclamation. 
Only those on the eastern side of this line may take advantage of those provisions intended to 
benefit the native peoples. Such a result depends of course on lands discovered by the British as 
of October 7, 1763, the precise date when the Proclamation was issued.” : 

“The Proclamation itself lends support to the view that legislation may by its terms act as a 


perverse 


method of claiming territory prior to actual discovery or exploration (in the Eastern Greenland — 


case, P.C.I.J:, Ser. A-B, No. 53 - 1933 - the Permanent Court of International Justice considered 
legislative acts of Denmark as a form of exercising sovereignty over the area in issue; this may 
have more importance in areas largely uninhabited and inhospitable, not unlike much of nor- 
thern Canada; see, however, Johnson vs. McIntosh, supra, note 7, at p. 532: 


‘_.. THOUGH THE RIGHT OF ENGLAND TO A REASONABLE EXTENT OF COUNTRY, 
IN VIRTUE OF HER DISCOVERY OF THE SEA COAST, AND OF THE SETTLEMENTS 
SHE MADE ON IT, WAS NOT OT BE QUESTIONED: HER CLAIM OF ALL THE LANDS TO 
THE PACIFIC OCEAN BECAUSE SHE HAD DISCOVERED THE COUNTRY WASHED BY 
THE ATLANTIC MIGHT, WITHOUT DEROGATING FROM THE PRINCIPLE 
RECOGNIZED BY ALL, BE DEEMED EXTRAVAGANT...’ 


“This particular view of the Proclamation’s applicability has received support from several 
cases. Rex vs. White and Bob, supra, note 36, at p. 639, per Norris, J.A.: 


‘THE PROCLAMATION IS TO BE CONSTRUED IN ACCORDANCE WITH THE COMMON 
UNDERSTANDING OF THE BRITISH SETTLEMENT. IN CONSIDERING THE APPLI- 
CABILITY TO VANCOUVER ISLAND OF THE PROCLAMATION, WE ARE NOT CON- © 
CERNED WITH THE VALIDITY OF SUCH CLAIM, BUT MERELY THAT THE 
TERRITORY WAS CLAIMED AND THAT IN ITS VERY TERMS THE PROCLAMATION 
COVERED ALL THIS TERRITORY.’ 

(emphasis added); Calder vs. A.G.B.C., supra, note 1, at p. 205, per Hall, Ji 


“Tt is a corrollary of this approach that allows the Proclamation to act in futuro, in respect of 
both lands claimed and rights expressed by it.” 
Rex vs. White and Bob, supra, note 36, at p. 641, per Norris, J.A.: 


‘IF THE CONCEPTION OF THE BRITISH CLAIM AND CONTINUAL EXTENSION OF 
EXPLORATION BE KEPT IN MIND, THE USE OF THE PRESENT TENSE IN THE 
EXPRESSION ‘WITH WHOM WE ARE CONNECTED AND WHO LIVE UNDER OUR 
PROTECTION’ IS EASILY UNDERSTOOD AS REFERRING TO ALL THE INDIANS ON 
ALL TERRITORY CLAIMED. THE USE OF THE TERM “FOR THE PRESENT” 
PRESAGES THE ANTICIPATED EXTENSION:’ 


Calder A.G.B.C., supra, note 1, at p. 203 per Hall, J.; 
‘IT WAS A LAW WHICH FOLLOWED THE FLAG OF ENGLAND ASSUMED JURISDIC- 
TION OVER NEWLY-DISCOVERED OR ACQUIRED LANDS OR TERRITORIES; THEIR 
IS DISTINCTION BETWEEN THE TWO HOWEVER, NORRIS, J.A. ARRIVES AT THE 
SAME CONCLUSION BASED ON THE FACT THE PROCLAMATION IS STILL A VALID 
STATUTE .. .’ 


x. 2 i 
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NOVEMBER 19, 1975, CHIEF JUSTICE 
MacKEIGAN OF THE NOVA SCOTIA SUPREME 
COURT HANDED DOWN A LANDMARK DECISION 
WHICH CONFIRMS THAT THE ROYAL PRO. 
CLAMATION OF 1763 APPLIED TO NOVA SCOTIA. 
BECAUSE OF ITS IMPORTANCE, WE WANT TO 
QUOTE THE DECISION IN ITS ENTIRETY: 


Part I 


A question not previously determined by this Court or by 
the Supreme Court of Canada here falls to be decided. Does 
a provision of a Nova Scotia Act regulating the hunting of 
game apply to an Indian hunting on an Indian reserve? In 
my opinion we should answer * ‘no’’ to that question. 


The matter comes to us by stated case following the 
conviction of the appellant by His Honour Judge Leo 
Mcintyre, Q.C., in Provincial Magistrate's Court at Port 
Hawkesbury on a charge that he unlawfully had in his 
possession a rifle upon a road at or near Barra Head, Nova 
Scotia, contrary to s.150(1) (b) of the Lands and Forests 
Act, R.S.N.S. 1967, c. 163. 


The parties agree that the appellant committed the act 


described in the charge, that the road passed through or by a 


resort of moose or deer (a fact which should have been 
alleged in the charge), that the road was within the bounds 
of the Barra Head or Chapel Island Indian Reserve, 


Richmond County, Cape Breton, and that the appellant was 


an Indian. The learned magistrate asked: 


Was I correct in holding that the provisions of the Lands 

and Forests Act, and in particular s.150(1) (b) thereof, 

apply to an Indian while present upon a reserve as 

defined by the Indian Act, R.S.C. 1970, c.I-6? 

The question asked is wider in scope than the charge and 
should be amended to read: 


Was I correct in holding that s.150(1) (b) of the Lands 
and Forests Act applies to an Indian while present upon 
an Indian reserve? 


« 


Section 150(1) (b) is undoubtedly a hunting or game law. 
It appears in Part III of the Act, a part entitled *‘Game — 
Moose, Caribou and Deer’’. Subsections (1) and (2) of 
s.150 (as amended by Statutes of 1969, c.55, s.3) read: 


““(1) Except as provided in this Section, no person shall 
take, carry or have in his possession any shot gun 
- cartridges loaded with ball or with shot larger than AAA 


or any rifle, : 


by the Agreements was defined in cases such as: 


Regina v. McPherson, [1971] 2 W.W.R. 640 (Man. 
CoA 

Daniels vy. White and the Queen, [1968]S.C.R. 517; 
Prince and Myron v., The Queen, [1964]S.C.R. 82. 


Recently in Cardinal v. The Attorney General of 
Alberta, [1974] S.C.R. 695, a majority of the Supreme 
Court of Canada, per Martland, J., held that the Agreement 
applied game legislation to Indian reserves, subject only to 
the exception as to hunting and fishing for food. Mr. Justice 
Martland based his opinion squarely on his interpretation of 
the Agreement, as did Mr. Justice Laskin (as he then was) 
who, speaking for Hall and Spence, JJ., and himself, 
strongly dissented. Both judges, however, by dicta 
expressed definite views about how, apart from the 1930 
Agreements, s.91(24) of the British North America Act, 
1867, should be interpreted and applied. 


Mr. Justice Martland at pp. 702-3 said: 


‘*. Section 91(24) of the British North America 
Act, 1867, gave exclusive legislative authority to the 
Canadian Parliament in respect of Indians and over land 
reserved for the Indians. Section 92 gave to each 
Province, in such Province, exclusive legislative power 
over the subjects therein defined. It is well established, 
as illustrated in Union Colliery Co. of B.C. v. Bryden, 
[1899] A.C. 580, that a Province cannot legislate in 
relation to a subject-matter exclusively assigned to the 
federal Parliament by s.91. But it is also well established 
that provincial legislation enacted under a heading of 
s.92 does not necessarily become invalid because it 
affects something which is subject to federal legislation. 


“*A provincial Legislature could not enact legislation in 
relation to Indians, or in relation to Indian reserves, but 
this is far from saying that the effect of s.91(24) of the 
British North America Act, 1867, was to create 
enclaves within a Province within the boundaries of 
which provincial legislation could have no application. 
In my opinion, the test as to the application of provincial 
legislation within a reserve is the same as with respect to 
its application within the Province and that is that it must 
be within the authority of s.92 and must ot be in relation 
to a subject-matter assigned exclusively to the Canadian 
Parliament under s.91. Two of those subjects are Indians 
and Indian reserves, but if provincial legislation within 
the limits of s.92 is not construed as being legislation in 
relation to those classes of subjects (or any other subject 
under s.91) it is applicable anywhere in the Province, 
including Indian reserves, even though Indians or Indian 


Province, including Indian Reserves, even though Indians 
or Indian Reserves might be affected by it’, if the particular 
legislation ‘‘is not construed as being legislation in retation 
to those classes'of subjects’’, viz., “‘Indians or Lands 
reserved for the Indians’’. I take it that, conversely, if a 
particular provincial law, in this case a game law, is 
construed as being legislation relating to the use of Indian 
reserve land, then such legislation does not apply to Indian 
reserves, or, as Mr. Justice Martland said (p.705) in 
commenting on Peace Arch, supra: 


““Once it was determined that the lands remained lands 
reserved for the Indians, Provincial legislation relating to 
their use was not applicable.” 


This parallels the dicta of Mr. Justice Laskin just quoted and 
emphasizes that provincial legislation cannot validly 
regulate the reserves as land, cannot regulate the use of that 
land and cannot control the resources on that land. 
Accordingly, if, as | contend, a provincial game law is 
clearly a land use law, it cannot apply on a reserve. 


Two principles appear: (1) a, provincial law may be 
precluded from operation if it is supervened by a federal 
law, or a valid pre-1867 law, dealing with Indians as to the 
same subject-matter, either on a reserve (e.g., motor 
vehicle offences covered by the Indian Reserve Traffic 
Regulations — Regina v. Johns, 133 C.C.C. 43 (Sask 
C.A.)), or off a reserve (e.g., Yukon liquor law not 
applicable to Indians because of Indian Act provisions re 
intoxicants — Regina vy. Peters, 57 W.W.R. 727 (Y. Terr. . 
C.A.)); (2) a provincial law is excluded from operation if it 
deals with an Indian qua Indian, or with Indian reserve land 
qua land, or perhaps, more accurately, if it is “‘legislation 
in relation to Indian status or Indian land rights”’ (Ritchie, 
J., in The Natural Parents v. The Superintendent of 
Child Welfare et al., October 1, 1975, unreported). 

I can find no supervening law made by or under an Act of 
Parliament since 1867 that directly affects hunting on a 
Nova Scotia reserve, except the Migratory Birds Conyen- 
tion Act, R.S.C. 1970, c. M-12 - Regina v. Sikyea, [1964] 
S.C.R. 642; Regina v. George, [1966] 3 C.C.C. 137 
(S.C.C.); and Daniels vy. White, [1968] S.C.R. 517; which 
cases have been mercifully modified in their effect on- 
Indians and Inuit by the Migratory Bird Regulations of 
1971, P.C. 1971-1465, July 21, 1971, as amended by S.O. 
& R. 75-436, July 22,1975. Section 73(1) and s.81 of the 
Indian Act authorize regulations by Order in Council or 
band bylaws to be made for the protection and preservation 
of fish and game on reserves. No such regulations have 
been passed, and, at least in Nova Scotia, no band bylaws, 
although regulations and bylaws have been enacted on 


many other subjects, e.g., traffic, timber, oil and gas, a e 
sanitation, dogs running at large, etc. The only Chapel = 
Island Reserve band bylaws enacted deal with o ao: 
farming (October Bl ESO. RS ee oS i 

on reserves ore 


reserves might be affected by it. My point is that 
s.91(24) enumerates classes of subjects over which the 
federal Parliament has the-exclusive power to legislate, ' 
but it does not purport to define areas within a Province 
within which the power of a Province to enact 


(a) in or upon any forest, wood or other resort of 
moose or deer; or . 





-(b) upon any road passing through or by any such 


: Support for the proposition that game laws 
_ forest, wood or other resort; or 


are laws relating to the use of Indian land within the | 


cs aa (c) in any tent or camp or other shelter (except his legislation, otherwise within its powers, is to be ee Bee ee es es es i prim . 
“3 usual and ordinary permanent place of abode) in any excluded. regulatory power effected by Sections 73(1) and 81, re bad 
“—- Raeeintisod or other yesort. : et . a Pes to above. The legislative history arte that Parliament _ 
ar ay! - : ' € discussed, apparently with approval, cases in whic has always considered regulation of hunting on reserves as " 
__ *@)_ Any person may hunt with a shotgun using the 1930 Agreements did not apply, including three its prerogative. The Indian Act as it was before the 1951 ‘ 


cartridges loaded with ball or with one rifle during the 
big game season for which he holds a valid big game 
license.” 


Should the Nova Scotia Act be treated as if it contained 
an unwritten clause exempting Indians hunting on Indian 


_ reserves? The Act on its face applies to all persons and all 


places in Nova Scotia and is manifestly within the 
province's legislative power under s.92 of the British 
North America Act, 1867. If such an exemption is to be 
implied, it must come from Parliament’s exclusive authority 
over “all Matters’ coming within the class of subject 
described in s.91(24) as ‘‘Indians, and Lands reserved for 
the Indians’’. Putting the question slightly differently — 


does the federal exclusivity of power over Indians and their . 
lands exclude this provincial game law from applying to an 


Indian reserve? ; 


If, as I shall suggest, the game law is a law relating to the 
use of land and is so excluded by the federal exclusivity 
respecting reserve land, I must then consider whether s.88 
of the Indian Act strengthens the provincial position, or 
whether it is merely declaratory of the application of 


_ provincial laws to Indians, as distinct from: their non- 


application to reserve land and its use. Section 88 decreees, 
with significant exceptions, that ‘‘all laws of general 
application from time to time in force in any province are 
applicable to and in respect of Indians’. 


The issue was settled for Manitoba, Saskatchewan and 
Alberta by constitutional amendment when natural re- 
sources were transferred to those provinces in 1930. Almost 


identical agreements between Canada and the three - 


provinces were made part of the constitution by the British 
North America Act, 1930 (which, with the agreements, 
appears in R.S.C. 1970, Appendix No. 25, pp.365 ff.). 
Section 12 of the Alberta and Saskatchewan Agreements 
(s.13 of the Manitoba Agreement) provides: 


“12. In order to secure to the Indians of the Province the 
continuance of the supply of game and fish for their 
support and subsistence, Canada agrees that the laws 
frespecting game in force in the province from time to 
time shall apply to the Indians within the boundaries 
thereof, provided, however, that the said Indians shall 
have the right, which the Province hereby assures to 
them, of hunting, trapping and fishing game and fish for 
food at all seasons of the year on all unoccupied Crown 
lands and on any other lands to which the said Indians 
may have a right of access.”’ 


The scope of the hunting rights thus confirmed to Indians 


involving use of reserve land, of which two are themselves 
strong authorities holding provincial game laws inapplic- 
able to Indians on a reserve. These three are: 


R. v. Jim (1915), 26 C.C.C. 236, where Hunter, 
C.J.B.C., held a charge of hunting deer without a 
provincial licence would not lie against an Indian 
hunting on an Indian reserve. 


R. y. Rodgers (1923), 40 C.C.C. 51 (Man. C.A.), 
which was a decision “‘to the like effect, involving the 
trapping of mink on an Indian reserve without a 
Provincial licence’” — Martland, J., p.704. 


Corporation of Surrey v. Peace Arch Enterprises 
Ltd. (1970), 74. W.W.R. 380 (B.C.C.A), which held 
that non-Indians building on reserve lands (under lease) 
were not subject to provincial or municipal zoning and 
health laws. 


Turning to the main issue, he held that s.12 of the Alberta 
Agreement applied to Indians on a reserve. At p.708 he said 
that: 


“Canada . . . in order to achieve the purpose of the 
section, agreed to the imposition of Provincial controls 
over hunting and fishing, which, previously, the 
Province might not have had power to impose.” 
(Emphasis added) 


Mr. Justice Laskin referred in his dissenting opinion to 
the applicability to Indians of the Wildlife Act of Alberta 
and said (pp.714-715): 


“In its generality, it extends to them but, as in other 
situations where generally expressed provincial legisla- 
tion must be construed to meet the limitations of 
provincial authority because of exclusive federal 
competence or because of precluding or supervening 
federal legislation, the inquiry is whether the ex facie 
scope of the Act must be restricted in recognition of 
federal power, whether unexercised or exercised. 


*‘I propose to deal first with the effect of s.91(24) upon 
the reach of provincial game laws. Apart entirely from 
the exclusive power vested in the Parliament of Canada 
to legislate in relation to Indians, its exclusive power in 
relation also to Indian Reserves puts such tracts of land, 
albeit they are physically in a Province, beyond 
provincial competence to regulate their use. or to 
control resources thereon.’’ (Emphasis added) 


Mr. Justice Martland declared (p.703, supra) that valid 
provincial legislation ‘‘is applicable anywhere in the 


revision delegated no regulatory power as to hunting, 
except that the Superintendent General of Indian Affairs 
was given ‘‘the control and management” of all Indian 


lands (R.S.C. 1927, c.98, s.4(1)). It did, however, restrict _ 


hunting on a reserve by anyone other than a band member 
(e.g., Sections 34-36, 115) andcontemplated a band leasing 
to outsiders “‘shooting privileges’’ on reserves (Sections 
117 and 156). By s.69 the Superintendent General could 
declare game laws applicable-in whole or in part to Indians 
— but only within. any of the Prairie Provinces, the 
Northwest Territories or the Yukon. 


In Part II of these reasons I conclude that Indians on Nova 
Scotia reserves have a usufructuary right in the reserve land, 
a legal right to use that land and its resources, including, of 
course, the right to hunt on that land. In my opinion that 
right larises in our customary or common law, was 
confirmed by the Royal Proclamation of 1763 and other 
authoritative declarations, was preserved in respect of 
reserve lands when they were originally set apart for the 
Indians, and is implicit in the Indian Act which continues 
reserves ‘‘for the use and benefit of the respective bands” 
(s.18(1)). That legal right is possibly a supervening law 
which in itself precludes the application of provincial game 
laws in a reserve, but it is, ] think more properly considered 
as an “Indian land right’’ which is unextricably part of the 
land to which the provincial game law cannot extend. 


That right, sometimes called ‘‘Indian title’’ is an interest 
in land akin to a profit & prendre. It arose long before 1867 
but has not been extinguished as to reserve land and, being 


still an incident of the reserve land, can be controlled or . 


regulated only by the federal government. This stresses 
legalistically the perhaps self-evident proposition that 
hunting by an Indian is traditionally so much a part of his 
use of his land and its resources as to be for him, peculiarly 
and specially, integral to that land. 


We need not, however, rely on aboriginal right theories 
or ‘‘Indian title’’ concepts to establish that hunting is a use 
of land and its resources. To shoot a rabbit, deer or grouse 
on land especially Indian reserve land, is as much.a use of 
that land as to cut a tree on that land, or to mine minerals, 
extract oil from the ground, or farm that land, or, as in the 
Peace Arch case, supra, erect a building on that land — all 
of which are activities unquestionably exclusively for the 
federal government to regulate. 


To hold otherwise would require us to disregard the 
strong authority of R. v. Jim, supra, R. v. Rodgers, 
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supra, and the Peace Arch case. 


Jim and Rodgers directly held that provincial game 
legislation does not apply to an Indian on a reserve. In the 
former, Hunter, C.J.B.C., based his decision on the 
ground, as Mr. Justice Martland points out in Cardinal at 
p. 704, that the Indian Act: 


** had provided that all Indian lands should be 
managed as the Governor-in-Council directs and that 
management included the regulation of hunting on a 
Reserve.” 
He found himself unable to distinguish Madden v. Nelson 
and Fort Sheppard Ry. Co., [1899] A.C. 626, which held 
that provincial law as to fencing did not apply to a railway 
because of the federal exclusive authority over railways., 


In Rodgers Perdue, C.J.M., in the Manitoba Court of 
Appeal, said (40 C.C.C. 51 at pp. 53-54): 


““By sec. 91(24) of the B.N.A. Act, the Parliament of 
Canada is given exclusive legislative authority over 
‘Indians, and lands reserved for the Indians.’ It would, 
therefore, seem clear that no statutory provision of 
regulation made by the Province in regard to the hunting 
of game or fur-bearing animals on an Indian reserve 
would apply to treaty Indians residing on the reserve. 


“I do not think that the Provincial Legislature has any 
power to pass laws interfering with the rights of treaty 
Indians to hunt, fish and trap on their own reserves... . 


“The right of an Indian to hunt or fish on his reserve 
without restraint or interference is often essential to the 
well-being of himself and of those dependent upon him. 
Any legislation, therefore, affecting this right would 
naturally come under sec.91(24) of the B.N.A. Act. 
From an expression used by Lord Watson in St. 
Catharines Milling and Lumber Co. v. The Queen 
(1888), 14 App. Cas. 46, I would take it that this was the 
view adopted by the eminent authority. He said at p.60:- 


‘The fact that it still possesses exclusive power to 
regulate the Indians’ privilege of hunting and fishing, 
cannot confer upon the Dominion power to dispose, 
by issuing permits or otherwise, of that beneficial 
interest in the timber which has now passed to 
Ontario.””* 


In the Peace Arch case the British Columbia Court of 
Appeal held that zoning and health regulations did not apply 
to non-Indians erecting a building on reserve land. 
MacLean, J.A., for the British Columbia Court, said 


(1970) 74 W.W.R. 380 at p. 383): 


“In my view the zoning regulations passed by the 
municipality, and the regulations passed under the 
Health Act, are directed to the use of the land. It 
follows, I think, that if these lands are ‘lands reserved for 
_ the Indians’ within’ the meaning of that expression as 


found in s.91(24) of the B.N.A. Act, 1867, that 


provincial or municipal legislation purporting to regulate 
the use of these ‘lands reserved for the Indians’ is an 
unwarranted invasion of the exclusive legislative juris- 
diction of Parliament to legislate with respect to ‘lands 
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reserved for the Indians’’. 


I am considerably persuaded \by the analogy of other 
exclusively federal activities or enterprises which provincial 
laws of general application similarly cannot touch. As Mr. 
Justice Laskin said in Cardinal at p.717: 


**I do not wish to overdraw analogies. It would strike me 
as quite strange, however, that when provincial 
competence is denied in relation to land held by the 
Crown in right of Canada (see Spooner Oils Ltd. v. 
Turner Valley Gas Conservation Board, [1933] 
S.C.R. 629 at 643), or in relation to land upon which a 
federal service is operated (see Reference re Saskatch- 
ewan Minimum Wage Act, [1948] S.C-R. 248 at 253), 
or in relation to land integral to the operation of a private 
enterprise that is within exclusive federal competence 
(see Campbell-Bennett Ltd. v. Comstock Midwestern 
Ltd. [1954] S.C.R. 207), there should be any doubt 
about the want of provincial competence in relation to 
lands that are within s.91(24).”’ 


In Natural Parents, supra, nine members of the 
Supreme Court of Canada unanimously agreed that the 
Adoption Act of British Columbia applied to authorize 
adoption of an Indian child by non-Indian adopting parents. 


The majority, represented in separate opinions by 


Martland, J., Ritchie, J., and Beetz, J., held that the 
provincial Act applied to Indians, that it was not legislation 
pointed at Indians qua Indians, and that it did not restrict 
Indian rights. Their comments on s.88 of the Indian Act, 
which I shall shortly discuss, did not affect their primary 
conclusion. 


The minority, represented by Chief Justice Laskin, found 
that the Adoption Act encroached on a federal legislative 
area in affecting the status of the adopted child as an Indian 
but that the Act was preserved by s.88, which applied it, as 
legislation affecting Indians, to all Indians. 


Mr. Justice Martland, in finding that the Adoption Act 
did not restrict Indian rights and thus did not invade the 
federal areas, contrasted the Act with statutes which had 
“the effect of restricting an enterprise or activity within 
exclusive federal jurisdiction’’. In the latter category he 
placed the Campbell-Bennett and Saskatchewan 
Minimum Wage cases referred to by Chief Justice Laskin 
in the extract from Cardinal just quoted. He also cited two 
other similar cases, saying: : 


“The case of Minimum Wage Commission y. The Bell 


Telephone Company of Canada, (1966) S.C.R. 767, 
held that a company which had been declared to be a 
work for the general advantage of Canada was not 
subject to having its employer-employees relationships 
affected by a provincial minimum wage statute. . . . 


“McKay v. Her Majesty The Queen, (1965) S.C.R. 
798, held that a municipal zoning regulation governing 
the erection of signs on residential properties could not 
preclude the erection of a sign to support a candidate ina 
federal election.’’ 


Mr. Justice Ritchie agreed with Mr. Justice Martland and 
specifically rejected Chief Justice Laskin’s suggestions that 
the Adoption Act was prima facie invalid as invading the 
exclusive field of ‘‘Indians’’ or that it was preserved only 
by s.88 incorporating it by reference into federal law. Mr. 
Justice Ritchie positively emphasized that: 


‘‘In my view, when the Parliament of Canada passed the 
Indian Act it was concerned with the preservation of 
the special status of Indians and with their rights to 
Indian lands, but it was made plain by s.88 that Indians 
were to be governed by the laws of their province of 
residence: except to the extent that such laws are 
inconsistent with the Indian Act or relate to any matter 
for which provision is made under the Act.’’ (Emphasis 
added) = 


He went on to answer negatively the key question as to 


‘* whether s.10 of the Adoption Act is legislation in 
relation to Indians so as to affect Indian status or Indian 
land rights.” 


The majority opinions in Natural Parents clearly 
distinguish between, on the one hand, provincial laws of 
general application to individuals which prima facie apply 
to everyone, including Indians, and which are intra vires, 
and, on the other hand, provincial laws which by their 
nature necessarily ‘‘afféct Indian status or Indian land 
rights’’ (to use Mr. Justice Ritchie's phrase) and which the 
federal exclusivity of power pro tanto renders ultra vires. 


The proviricial game law in the present case necessarily 
affects Indian land rights and is thus excluded from 
applying to the appellant on the reserve. Does s.88 of the 
Indian Act override that principle and subject the appellant 
to a law which without that section would not apply? 
Section 88 reads: 


“*Subject to the terms of any treaty and any other Act of 
the Parliament of Canada, all laws of general application 
from time to time in force in any province are applicable 
to and in respect of Indians in the province, except to the 
extent that such laws are inconsistent with this Act or any 
order, rule, regulation or by-law made thereunder, and 
‘except to the extent that such’ laws make provision for 
any matter for which provision is made by or under this 

Act.”’ a tala a 

Chief Justice Laskin in his dissent in Cardinal 
({1974] S.C.R. at pp. 727-8) and again in Natural Parents 
expressed the view that s.88 by reference incorporated 
provincial legislation into the Indian Act and thus applied 
to Indians provincial laws which without s.88 would not 
apply. 

The majority in Natural Parents specifically rejected the 
referential incorporation interpretation of s.88 and held that 
s.88 did not make applicable to Indians provincial 
legislation which without s.88 would not have validly 
applied to them. Mr. Justice Martland stated: 


“‘The section is a statement of the extent to which 
provincial laws apply to Indians.” 


He specifically approved, as did Mr. Justice Ritchie, the 
British Columbia Court of Appeal per Farris, C.J.B.C. 
(now reported sub nom. Re Birth Registration No. 
67-09-022272, [1974] 3 W.W.R. 363 at pp. 366-7), which 
had said: 4 


‘In my opinion, Sec. 88 does not have the effect of » 


converting provincial legislation to federal legislation 
whenever it applies to Indians. Sec. 88 simply defines 
the obligation of obedience that Indians owe to 
provincial legislation. Parliament is neither delegating 
legislative power to the province nor adopting provincial 
legislation as its own by declaring in Sec. 88 what was 
true before Sec. 88 existed, namely, the Indians are not 
only citizens of Canada but also are citizens~of the 
province in which they reside and are in general to be 
governed by provincial laws.”’ 


Mr. Justice Ritchie also approved the following from 
Chief Justice Farris’ opinion at p.364: 

“It [s.88] defines the extent to which laws of general 

application of a province are applicable to Indians.’” 


Mr. Justice Ritchie’s agreement that s.88 is merely 
declaratory of the existing law is confirmed by his 
conclusion; 


**.. . 1am of opinion that s.88 of the Indian Act should 
be construed as meaning that the provincial laws of 
general application therein referred to apply of their own 
force to the Indians resident in the various Provinces.”’ 


This authoritative interpretation of s.88, which I 
unhesitatingly adopt, does not make applicable the game 
law in the present case. Section 88 gave it no added vitality 
and no widened scope. 


Section 88 merely declares that valid provincial laws of 
general application to residents of a province apply also to 
Indians in the province. It does not make applicable to 
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Indian reserve land a provincial game law which would 
have the effect of regulating use of that land by Indians. It 
does not enlarge the constitutional scope of the provincial 
law which is limited by the federal exclusivity of power 
respecting such land. 

The question asked by the learned magistrate in the stated 
case should be answered in the affirmative, I respectfully 
think he erred in holding that s.150(1) of the Lands and 
Forests Act applies to an Indian while present on a reserve. 
In my opinion the appeal should be allowed and the 
appellant’s conviction quashed. 


Part Il 


. 


This Part is a historical review which assembles and 
summarizes data from many sources not readily available. It 
will confirm, perhaps unnecessarily, that an Indian has a 
special right to hunt on reserve lands. 


The review begins with the original rights of Indians to 
the use of the land when the white man came, and then 
examines to what degree those rights have been modified, 
affirmed or extinguished in Nova Scotia. 


Calder et al. v. The Attorney-General of British 
Columbia, [1973] S.C.R. 313, confirmed that such rights 
existed in law and that “‘Indian title’’ to land was a legal 
reality. the Nishga Indians of British Columbia sought a 
declaration ‘‘that the aboriginal title, otherwise known as 
the Indian title, of the Plaintiffs to their ancient tribal 
territory . . . has never been lawfully extinguished’’. The 


_ provincial Court of Appeal held (13 D.L.R. (3d) 64) that no 


Indian title could be recognized unless it had been 
incorporated into provincial law by executive or legislative 
authority, and that no such incorporation could be found. 
The Supreme Court of Canada, on equal division on this. 


~ issue, dismissed the appeal, three of seven judges per 


Judson, J., finding that any Indian title that existed — 
originally had been extinguished and three other judges per 
Hall, J., finding that title had existed but that it had not been — 
extinguished. ee ¢ 


ge 


t 


¢ 
ait 


Both Mr. Justice Judson and Mr. Justice Hall agreed that on 


the ‘‘Indian title.’ or rights flowed from basic principles 


authoritatively expressed by Chief Justice Marshall of the _ 


United States Supreme Court in Johnson and Graham’s 
Lessee v. McIntosh (1823), 8 Wheaton 543 (21 U.S.), and 


Worcester v. Georgia (1832) 6 Peters 515 (31 U-S.), and 
adopted by many other American, Canadian and English | 
courts. Those rights were rights to use and occupy the land, 


rights which overlay the basic Crown title but which could — 
Pi aes Seceite eik eee 


ae ee 
a 


be extinguished by the Crown. 


- 
Pe 






Mr. Justice Hallat pp.380-2 quoted at lenetehenm ence 
aus 


Justice Marshall’s opinion in the Johnson case, including 
the following at p.574: ee 


‘*_. . They were admitted to be the rightful occupants 


of the soil, with-a legal as well as just claim to retain 
possession of it, and to use it according to their o 
discretion . . .’’ (Emphasis added) : 


Mr. Justice Judson at p.321 also quoted extensively from 
Johnson, including the following at p.588: 


‘*_ All our institutions recognize the absolute title of ~ 


the crown, subject only to the Indian right of 
occupancy; and recognize the absolute title of the crown 
to extinguish that right.’’ (Emphasis added) 


It will be noted that the Indian title or right could be 
extinguished by the sovereign power. Statements are found 
in some of the cases (notably in Worcester v. Georgia-and 
see Hall, J., in Calder at p.389) implying that the 
extinction of the right could only occur with the consent of 
the Indians, by purchase, treaty or otherwise. Bearing in 
mind the scant evidence in Nova Scotia, or indeed in New 
England, Quebec or.New Brunswick, of any recorded 
transaction or explicit consent, I must prefer Mr. Justice | 
Judson’s view (P.329) that extinction may occur by 
prerogative acts, e.g., by setting apart reserves and opening 
the rest of the land for homestead grants and settlement, 
however unfair that may sometimes have been. He quoted 
(p.334) the United States Supreme Court in United States 
y. Santa Fe Pacific Ry. Co. (1941), 314 U.S. 339 at 347, 
as follows: 


**As stated by Chief Justice Marshall in Johnson v. 
McIntosh, ‘the exclusive right of the United States to 
Extinguish’ Indian title has never been doubted. And 
whether it be done by treaty, by the sword, by purchase, 
by the.exercise of complete dominion adverse to the right 
of occupancy, or otherwise, its justness is not open to 
inquiry in the courts.” 


Calder adopted St. Catharines Milling and Lumber — 


Company v. The Queen (1889), 14 App. Cas. 46 (P.C.), 
which was greatly influenced by the Marshall judgments 
which were discussed at length in the courts below (13 
S.C.R. 577 (S.C.C.), 13. Ont. App. R. 148 (Ont. C.A.), 
and 10 Ont. R. 196 (Boyd, C.)). St. Catharines held that 
lands originally occupied by Indians became completely 
owned by the Provincial Crown, after the Indian right had 
been extinguished by an 1873 treaty between the tribe and 
the federal government. The Privy Council held that once 
the lands were by the surrender ‘‘disencumbered of the 
Indian title’’ (p.59), they became again fully provincial 
Crown property, subject only to the federal government's 
‘exclusive power to regulate the Indians’ privilege of 
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hunting and fishing** (P.60). 


— 


The Judicial Committee per Lord Watson at p.54 held 
that “the tenure of the Indians was a personal and 
usufructuary right, dependent upon the good will of the 
Sovereign’’, and said: 


extinguished.”” 
And at p.58 stated: 

“The Crown has all along had a present proprietary 
estate in the land, upon which the Indian title was a mere 
burden.” 

‘In 1921 the Privy Council (per Duff, J., as he then was) 
applied the St. Catharines case to an Indian reserve which 
jn 1882 had been surrendered by the Indians to the federal 
government. The title’ was held to be vested in the 
provincial Crown ‘‘freed from the burden’’ of the Indian 
interest, which was described as: 
: ‘+ a usufructuary right only and a personal right in 
the sense that it is in its nature inalienable except by 
- surrender to the Crown.” 
_ (Attorney-General for Quebec v. Attorney-General 
for Canada, [1921] A.C. 401 at p.408 — the ‘*Silver 
Chrome case") 





= (The St. Catharines and Silver Chrome cases are 
doubtless the two Privy Council cases referred to in the 
~ Canada-Nova Scotia agreement of April 14, 1959, whereby 
the province transferred to Canada all its interest. in 
“reserve lands’’, consisting of the existing Nova Scotia 
‘reserves, including the Chapel Island reserve. The agree- 
ment also confirmed any grants previously made by the 
_ federal government to any person of former reserve lands 
rrencered by the Indians since 1867. The agreement was 
ied by Statutes of Canada, 1959, c.50, and Statutes of 
Scotia, 1959, 3.) 5 ° 
A “usufructurary right’’ to land is, of course, merely a 
right to use that land and its ‘‘fruit’’ or resources. It 
ly must include the right to catch and use the fish and 
other products of the streams and forests of that 
imitive, nomadic Micmac of Nova Scotia in 
Century, no other use of land was important.- 
ts _as defined by Chief Justice 
nodifie ly treaty or ordinance — 
egime which lasted until 1713 in Acadia, 
58 in Cape Breton, and must be deemed to have 
y the British on their entry. Such acceptance 
the British Royal Proclamation of October 7, 
R.S.C. 1970, Appendices, pp.123-129), which has 
perhaps a little extravagantly termed the ‘‘Indian Bill 
(Gwynne, J., in St. Catharines, 13 $.C.R. at p. 
the “Charter of Indian Rights’? (McGillivray, 
he clo 4 D.L.R. 774 (Alta. C.A.) 
ad, however, the legislative effect of a statute. 












































“This Proclamation was an Executive Order having the 
force and effect of an Act of Parliament. . .”’ 


lean, J. (as he then was) in~-The King v. Lady 
er, [1926] Ex. C.R. 68 at p.72 said the 
nation *‘has the force of a statute, and. . . has never 


n repealed’. 

‘Tr e Proclamation was clearly not the exclusive source of 
dian rights (Judson, J., in Calder at p.322) but rather was 

laratory of the aboriginal rights’’ (Hall, J., in Calder 
97). : 


I am of the opinion that the Proclamation in its broad 
ation as to Indian rights applied to Nova Scotia 
ng Cape Breton. Its recital (p.127) acknowledged 
all colonies, including Nova Scotia, all land which 
has not been ‘ceded to or purchased by’’ the Crown was 
served to the Indians as ‘their Hunting Grounds’’. Any 
ass upon any lands thus reserved to the Indians was 
dden (p.127). : 


long provision (p.128) prohibited any purchase of land 
s from Indians or any sale by Indians of their land 
y a public assembly of Indians and then only to the 
é . It applied to “*Lands reserved to the said Indians, 

with iin those parts of our Colonies where, We have thought 
proper to allow Settlement’. 


£ “ands reserved’’ apparently included all lands in 
Nova Scotia which the Indians had not ceded or sold to the 
. “*Ceded’” Jand presumably included lands then 
d with the assumed or forced acquiescence of the 
ians, such as those at Halifax, Lunenburg, Liverpool and 
rmouth and the former Acadian Jands taken over by New 
land “Planters’’. Later the ‘‘lands reserved’’ as 
Hunting Grounds’’ were, of course, gradually restricted 
occupation by the white man under Crown grant which 
inguished the Indian right on the land so granted. Indeed, 
_ the land where that right exists may have in time become 
restricted in Nova Scotia to the reserved lands which we 
now know as ‘*Indian reserves’’. z 


a, 
_ 


| shall now review how the Indian land rights, confirmed 
y Proclamation of 1763, were further confirmed, 
odified or extinguished in Nova Scotia between 1713 and 


1867. 

A. basic distinction exists between treaty Indians and 
non-treaty Indians. In most of Ontario, the Prairies, the 
Northwest Territories, and eastern British Columbia, 
treaties were made with Indian tribes, in the west between 
1871 and 1921, and earlier in Ontario, whereby the Indians 
formally ceded lands to the Crown, which in return set aside 
specific lands as ‘‘reserves’’ for the Indians. The Indians 
often retained a specific right to, hunt and fish on the land 
they had ceded, so long as it remained unoccupied Crown 
land.-(Examples of such treaties are treaty No. 3, in the St. 
Catharines case, and Treaty No. 8, in Regina vy. White 
and Bob (1964), 50 D.L.R. (2d) 613. See, generally, 
‘Native Rights in Canada’’, 2nd ed., by P. Cumming and 
N. Mickenberg, 1972, chapters 9 and 14.) 


In the rest of Canada, including Nova Scotia, the treaties 
or arrangements were quite different. No Nova Scotia treaty 
has been found whereby Indians ceded land to the Crown, 
whereby their rights on any land were specifically 
extinguished, or whereby they agreed to accept and retire to 
sepcified reserves, although thorough archival research 
might well disclose record of informal agreements espe- 
cially in the early 1800’s when reserves where established 
by executive order. 


Agreements with the Indians in the Maritimes were 
primarily treaties of peace, informal and sometimes oral. 
They were pledges of peace, often soon broken prior to 
1758, and between 1775 and 1784 when many Indians in 
New Brunswick fought for the American rebels. They 
usually provided for exchange of prisoners. They often 
acknowledged gifts to the Indians and sometimes specifi- 
cally assured hunting and fishing rights to the Indians. 


The Micmacs of Nova Scotia, like related tribes in New 
Brunswick and Maine, were not highly developed socially 
and politically. The tribe consisted of many loose clans and 
nomadic groups, over which the so-called chiefs had little 
authority, and which had no clear territorial jurisdictions. 
They were a poor, disorganized race, decimated by disease 
and famine in 1746, and demoralized after the fall of 

_ Louisbourg in 1758. (As to the nature of the early Micmac 
society, see: ‘The Native Peoples of Atlantic Canada”’, 
H.F. McGee, ed., 1974, Carleton Library, No. 72; ‘‘The 
Micmac Indians of Eastern Canada’’, W-D. and R:S. 
Wallis, 1955; Reports of Joseph Howe, as Commissioner 

for Indian Affairs, 1843-4, Appendices to Journal, N.S. 
Legislative Assembly.) 


Nova Scotia until 1784 included New Brunswick and 
much of Maine and from 1763 to 1784 included Prince 
Edward Island and Cape Breton Island. The latter was a 
separate colony from 1784 to 1824. 

The earliest treaty was made in 1713 with Indians of the 
eastern part of the then 
including tribes in most of what is now New Brunswick. 
The treaty (Native Rights in Canada, supra, pp.296-8) 
promised peace and confirmed to the English rights of land 
in their settlements, ‘saving unto the said Indians their own 
Grounds, & free liberty for Hunting, Fishing, Fowling 


” 
wl 


a 
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A treaty of December 15, 1725 (Native Rights, supra, 
pp. 300-306) purportedly covered all tribes of Nova Scotia, 
but specifically named only the Cape Sable Indians. It 
pledged peace and saved unto the Indians all lands *“‘not by 
them convey’d or sold or possessed by”’ the English, “‘As 
also the priviledge (sic) of fishing, hunting, and fowling as 
formerly’’. 


Next is the treaty of November 22, 1752, made by 
Governor Hopson of Nova Scotia with representatives 
purportedly acting for all Micmacs on the eastern coast of 
Nova Scotia, and in the Shubenacadie area. It was agreed 
“the said Tribe of Indians shall . . . have free liberty of 
hunting and Fishing as usual’’. (Native Rights, supra, 
pp.307-308) 


The 1752 treaty was held in Rex v. Syliboy (1928), 50 
C.C.C. 389 (N.S. Co. Ct.), not to apply to Cape Breton or 
to protect a Cape Breton Micmac from conviction for 
having muskrat skins in his possession contrary to 
provincial law (apparently not on a reserve); aboriginal 
rights were not mentioned and the 1763 Proclamation was, 
wrongly in my opinion, held not applicable to Cape Breton. 


Both the 1725 and 1752 treaties were found in Regina v. 
Simon (1958, 124 C.C.C. 110 (N.B.C.A.(, and Regina v. 
Francis (1969), 10 D.L.R. (3d) 189 (N.B.C.A.), not to 
apply to Micmac Indians from the parts of New Brunswick 
involved. The treaties were unsuccessfully invoked to avoid 

_ application of regulations under the federal Fisheries Act. 
The Courts properly held that valid federal law may 
override any Indian ‘‘rights’’. 


Many other “‘treaties’’ of peace were made with groups 
of Nova Scotia Micmacs of which no copies have been 
produced, Beamish Murdoch, Q.C., in his History of Nova 
Scotia, 1866, Vol. 2, refers to many, including April 1753 
for LaHave (p.219); November 1753 for Cape Sable 
(p.225); February 1755 for the Amherst area (p.257); 
February 1760 for LaHave, Shubenacadie and ‘Mus- 
quodoboit (p.385); October 15, 1761, for Pictou and 
Merigomish (p.407); November 9, 1761, for LaHave 
(p.407); and August 1763 again for LaHave (p.431). 


Murdoch refers also to treaties during the American 
Revolution, when Michael Francklyn reported in June 1779 
(p.599) that he had succeeded in re-establishing peace with 
“all the tribes who inhabit this province’. This probably 
referred mainly to New Brunswick Indians who had been 
supporting the American rebels (p.595). Francklyn, who 
was the Nova Scotia deputy of Sir William Johnson, who 


fassachusetts Bay Colony, = 


was then Indian Commissioner for all the colonies north of 
Virginia, worked assiduously to maintain peace, meeting 
with and writing many groups of Indians. 

In the meantime, important ‘‘Royal Instructions’ were 
issued on December 9, 1761, to the Governor of Nova 
Scotia. I assume they were in the form of the draft 
instructions printed in Native Rights in Canada, supra, 
pp.285-6, and there erroneously called a Proclamation, but 
I note Lieutenant-Governor Belcher in his 1762 report 
describes them (p.286) as dealing with encroachments upon 
the Indians, *‘to the interruption of their hunting, Fowling 
and Fishing’’, a subject not specifically mentioned in the 
draft. 


The draft instruction anticipated the 1763 Proclamation in 
directing the Governor to protect the Indians ‘‘in their just 
Rights and Possessions’’, to prevent persons buying lands 
from the Indians, and to require trespassers to vacate any 

- Jand ‘‘reserved to or claimed by the said Indians’’. 


Belcher on May 4, 1762, issued a proclamation (Idem, 
pp.287-8). He recited the Indian Claim of land along the 
relatively unsettled eastern coast ‘‘for the more special 
purpose of hunting, fowling and fishing’’. He enjoined all 
persons to avoid molestation of the Indians, and to vacate 
any lands possessed ‘‘to the prejudice of the said Indians in 
their Claims’’. 


Belcher in a report of July 2, 1762 (Idem, pp.286-7) 
explained why he had implied that the coastal claim of the 
Indians was the only one about which anyone need be 
concerned. He said the only complaint received from the 
Indians had been respecting interference with fishing along = 
the coast. He said: Po re: 


“This claim was therefore inserted in the Proclamation,~ 
that all persons might be notified of the Reasonableness — 
of such a permission, whilst the Indians themselves 
should continue in Peace with Us, and that this Claim 
should at least be entertained by the Government, till His 
Majesty’s pleasure should be signified. After the 
Proclamation was issued no Claims for’ any other ~~ 
purposes were made. If the Proclamation had been 
issued at-large, the Indians might have been incited by 

the disaffected Acadians and others, to have made — 
extravagant and unwarrantable demands, to the disquiet == 
and perplexity of the New Settlements in the Province. _ 
Your Lordships will permit me humbly to remark thatno = 
other Claim can be made by the Indians inthe Province, 
either by Treaties or long possession (the Rule, by which 
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French ceded their Title to the English under the Treaty _ ss is 
of Utrecht.” . wets ga oes 
“a Belcher, of course, was right as to basic title to the land 
having been received by Britain f rance, but | 


pecs 


not recognizing the ‘‘Burden of Indians rights”’ overlying ae 
that title. Neither the French nor British had extinguished 
the Indian rights in Nova Scotia. Belcher, although not 4 a 
recognizing that Indians had a general right to use land not 
occupied by settlement, did recognize the ‘*reasonable- 
ness’’ of the Indian claim to hunt and fish freely, at leastin 
most of the province, and recognized that Indians justly 
complained about “‘interruptions in their hunting grounds” 
by Acadians. Vere kis © 


I have been unable to find any record of any treaty, 
agreement or arrangement after 1780 extinguishing, 
modifying or confirming the Indian right to hunt and fish, or 
any other record of any cession or release of rights or lands 8 
by the Indians. 


The history of the next eighty-seven years discloses little 
concem for the Indians. The incoming settlers pushed them _ 
them back to poorer land in the interior of the province. The 
government gradually herded them into reserves and made 
sporadic and unsuccessful attempts to convert them into 
agricultural people. : 


In 1773 the Executive Council had issued a proclamation 
forbidding land negotiations with Indians and stating that 
tracts of land would be set aside for their use (Indians of - 
Quebec and the Maritime Provinces; on Historical 
Review, Department of Indians Affairs, Ottawa, 1971, 
p.12). A two mile square reserve was established at - 
Shubenacadie in 1779 (Idem). The Crown in 1786 granted 
$00 acres to Indians in St. Margaret’s Bay (“Indian Affairs 
in Nova Scotia, 1760-1834,’’ by Elizabeth A. Hutton, in 
The Native Peoples of Atlantic Canada. supra, p.76). i. 
(See also: ‘‘The Canadian Indian — A History Since 
1500”’ by E. Palmer Patterson, 1972, pp.62-65) 


During 1819 and 1820 eight additional reserves of 1,000 
acres each were established in mainland Nova Scotia. They 
were placed in trust for the Indians **to whom they are to be 
hereafter considered as exclusively belonging’’ (Idem, 
p.78). The separate colony of Cape Breton had by 1824, 
when it rejoined Nova Scotia, similarly set aside six Indian 
reserves, totalling over 12,000 acres. — 


The Indian problem was first given statutory attention by — 
c.16 of the Statutes of 1842, which provided for a 
Commissioner for Indian Affairs, who was to survey the 
reserves, and ‘‘preserve them for the use of the Indians’’. 

He was ‘‘to put himself in communication with the Chiefs - 
of the different tribes of the Micmac Race throughout the 
Province ... and to invite them to co-operate in the 
permanent settlement and instruction of their people’’. . 


The Indian Commissioner for the first two years was the 
Honourable Joseph Howe. His first report (Assembly 
Journal, 1843, Appendix No. 1) spoke eloquently of the 
neglected condition of the Micmacs. He found not more 


than 1,300, of whom 500 lived in Cape Breton, a drastic 
decrease since 1798, He inspected most reserves and found 
the land ‘‘sterile and comparatively valueless’’. In this and 
his [844 report (Assembly Journal. 1844, Appendix No. 
50) he gave many instances of extreme poverty and of 
reserve land being taken by white trespassers, 


A few years later Commissioner Crawley complained in 
his 1849 report about Scots settlers trespassing on the 
reserves at Margaree and Whycocomagh (M.G. 15, Vol. 4, 
No, 70): 


‘Under the present circumstances no adequate protec- 
tion can be obtained for the Indian property. It would be 
in vain to seek a verdict from any jury in this Island 
against the trespassers on the reserves; nor perhaps 
would a member of the Bar be found willingly and 
effectually to advocate the cause of the Indians, 
inasmuch as he would thereby injure his own prospoects, 
by damaging his own popularity.’ 


Apparently little improvement was effected before 1867. 
Howe himself in 1873 condemned policies in the Maritimes 
as compared to those in Ontario and Quebec, where the 
“crowing glory’ was the treatment of Indians. (Sess. 
Papers, 1873, Vol. 6, No. 5, Paper No. 23, quoted by 
Boyd, C., in the St. Catharines Milling case, 10 Ont. Rep. 
at p.216) (See: ‘*The Canadian Indian — A History Since 
1500°’, supra, pp.115-119.) 


Pre-Confederation fish and game laws occasionally 
recognized that Indians were in a special position. The first 
game act, providing for closed seasons for partridge and 
black duck, 1794, c.4, exempted *‘any Indian or other poor 
settler who shall kill any partridge or black duck . . . for his 

“own use’. A like exemption respecting snipe and 
woodcock appeared in 1816, c.5, and, as to trout, in 1824, 
¢.36. An Act of 1843, c.19, prohibiting the use of moose 
snares, did not specifically exempt Indians, but seemed to 
presume they were excluded. It noted that the use of snares 
would “lead to the destruction of all the Moose . . . thereby 
depriving the Indians and poor Settlers of one of their means 
of subsistence’’. 


The exemptions as to partridge, duck, snipe and 
woodcock were continued in the Revised Statutes of 1851 
(c.92) and 1859 (c.92), but were dropped by the 
commissioners compiling the Revised Statutes of 1864. 
Similarly, no exemptions as to Indians appeared in the 
consolidations respecting river fishing which appeared in 
i the Revised Statutes of 1851 and subsequently. 









‘The pre-Confederation statutory record as to the 
of fish and game laws to the Indians is thus 
d uous and we do not know how they were in ~ 
administered. The legislature at no time, however, 
revoked any Indian exemption or dealt specifically 
use of reserve land. 


7 __ I would here apply the comments of Norris, J.A., in 

__ Regina v. White and Bob, who, referring to colonial 

game laws in British Columbia, said ((1964) 50 D.L.R. 
(2d) at p.662): a 





= “In none of these statutes was there any prohibition 
_____ applying specifically to Indians. It would have required 
specific legislation to extinguish the aboriginal rights, 
and it is doubtful whether Colonial legislation, even of a 
specific kind could extinguish these rights in view of the 
fact that such rights had been confirmed by the Royal 
Proclamation of 1763.” 


This Part has established that Indians in Nova Scotia had 
’ a usufructuary right to the use of land as their hunting 
. grounds. That right was not extinguished for reserve land 
____ before Confederation by any treaty, or by Crown grant to 
i. others or by occupation by the white man. It has not been 
__ extinguished or modified since 1867 by or under any federal 
_ Act. (We are not concerned whether the right may still exist 
for any land other than reserves. It would appear that in 
Nova Scotia, apart from reserves, only a few thousand 
~ widely scattered acres have never been granted, placed 
___under mining or timber licences or leases, set aside as game 
preserves or parks, or occupied prescriptively.) 


al The review has confirmed that Indians have a special 
relationship with the lands they occupy, not merely a quaint 
o tradition, but rather a right recognized in law. Hunting by 
’ Indians is and always has been a use of land legally integral 
to the land itself. A provincial law purporting to regulate 
that use on a reserve must be therefore pro tanto 
constitutionally ineffective, 
a 


Part III 


., In summary, I repeat that we should inform the learned 
Magistrate that he erred in applying s.150(1) (b) of the 
_ Lands and Forests Act to an Indians on a reserve. The 


appeal should accordingly be allowed and the appellant's 
| conviction quashed. 


C.I.N.S, 
Coffin, J.A.: 


. “The question for the opinion of the court is: 


) “Was I correct in holding that the provisions of the 
Lands and Forests Act, R.S.N.S, 1967, ¢.163, as 
<a amended, and in particular section 150, subsection (1) 





(b) thereof, apply to an Indian while present upon a 
reserve as defined by the Indian Act, R.S.C.1970, c,1-6, 
as amended?”’ 

The Chief Justice in his reasons for judgment has 
suggested that we should amend the question to read: 

“Was I correct in holding that s.150(1) (b) of the Lands 

and Forests Act applies to an Indian while present 

upon an Indian reserve?’’ 

It was submitted in the argument before the trial judge, 
referring to s.88 of the Indian Act, that there one has in 
mind the Federal Government dealing with Indians and not 
lands reserved for Indians. 


‘ The respondent took the position that in the George case 


and the Cardinal case the majority of the Supreme Court of 


Canada held that the meaning of s.88 was that provincial 
laws of general application apply to Indians and to lands 
reserved to Indians. The respondent acknowledged that had 
there been by-laws and regulations, they would have taken 
precedence under the federal law, but there being none, the 
decisions under 5.88 apply. f 


The trial judge found the appellant guilty in a very brief 


decision, in which he said: 


. | am bound by the most recent, 1974 case, of 


Charlie Cardinal and the Attorney General of Alberta, ° 


and Mr. Justice Martland in writing the majority decision 
there makes no bones about it — as a matter of fact he 
uses the simple illustration of saying, ‘to hold otherwise 
would be to say that by the creation of Reservations, the 
Government split Canada up into little enclaves where 
Provincial Laws did not apply.’”’ 


In Cardinal v. Attorney General of Alberta, [1974] 
S.C.R.695, as the Chief Justice has indicated in his reasons, 
it was held that an agreement between the Government of 
Canada and the Government of Alberta was effective to 
make applicable provisions of the Wildlife Act of that 
Province to Indians including those on a reserve. 


Section 12 of that agreement is as follows: 


‘12. In order to secure to the Indians of the Province, 
the continuance of the supply of game and fish for 
their support and subsistence, Canada agrees that 
the laws respecting game in force in the Province 
from time to time shall apply to the Indians within 
the boundaries thereof, provided however, that the 
said Indians shall have the right, which the 
Province hereby assures to them, of hunting 
trapping and fishing game and fish for food at all 
seasons of the year on all unoccupied Crown lands 


Pie- 


and on any other lands to which the said Indians? 


may have a right of access.” . % 


Martland, J. at p.699 pointed out that; 


“Sections 10 and 12 of the Agreement were, therefore, 
given the force of law, notwithstanding anything in the 
British North America Act, 1867.”’ 


He expressed the opinion at p.703 that provincial 
legislation enacted under a heading of 5.92 does not 
necessarily become invalid because it affects something 
which is subject to federal legislation. 


He disagreed with the philosophy that s.91(24) of the 
British North America created *‘enclaves within a Province 
“within the boundaries of which Provincial legislation 
could have ‘‘no application.’’ It was his view that if 
Provincial legislation within s.92 is not construed as being 
in relation to a subject matter assigned exclusively to 
Parliament under s.91, it is applicable anywhere in the 
Province. It matters not under these circumstances that 
Indians or Indian Reserves might also be affected. 


The Chief Justice has quoted Martland, J. on this point. 


The position of Martland, J. in Cardinal was that 
s.91(24) enumerates classes of subjects for exclusive 
Federal power of legislation, but did not “purport to define 
areas within *‘a Province within which the power of a 
Province to enact legislation, otherwise within its powers, is 


‘to be excluded.”’ 


He distinguished Corporation of Surrey v. Peace Arch 
Enterprises Ltd. (1970), 74 W.W.R.380 because here 
were lands in an Indian Reserve and the question was 
whether they were subject to municipal by-laws and to 
regulations under the Provincial Health Act. This was 
clearly legislation relating to the use of land reserved for 
Indians. 


The basic issue which we are faced in this appeal is 
whether s.150(1) (b) of the Lands and Forest Act is 
effective to support a conviction against an Indian while 
present upon a Reserve, having in mind particularly 
s.91(24) of the British North America Act. 


I quote the sections: 


“150(1) Except as provided in this Section, no person 
Shall take, carry or have in his possession any 
shot gun cartridges loaded with ball or with shot 
larger than AAA or any rifle, 


(a) in or upon any forest, wood or other resort 
of moose or deer; or 


(b) upon any road passing through or by any 

such forest, wood or other resort; . . .”” 
“91. It shall be lawful for the Queen, by and with the 
Advice and Consent of the Senate and House of 
Commons, to make Laws for the Peace, Order, 
and good Government of Canada, in relation to all 
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Matters not coming within the Classes of Subjects 
by this Act assigned exclusively to the Legislatures 
of the Provinces, and for greater Certainty, but not 
so as to restrict the Generality of the foregoing 
Terms of this Section, it is hereby declared that 
(notwithstanding anything in this Act) the exclu- 
sive Legislative Authority of the Parliament of 
Canada extends to all Matters coming with the 
Classes of Subjects next herein-after enumerated: 
thatistosay,... 


24, Indians, and Lands reserved for the Indians.”’ 


It seems clear that the section of the Lands and Forests 
Act is not legislation relating to Indians per se, the question 
is whether or not it is legislation relating to lands reserved 
for Indians within the reasoning of Martland, J. in 
Cardinal. 


I can follow the argument that there is a distinction 
between the Peace Arch case and the one before us, but I 
am not satisfied that we can dismiss the reasoning in Rex v. 
Jim (1915), 26 C.C.C.236 and Regina v. George, [1966]3 
GCewT. 


In Rex v. Jim, Hunter, C.J.B.C. stated briefly that the 
defendant who was charged under the Game Protection 
Act was an Indian who killed a two-year buck on a Reserve 
upon which he was entitled to live, and was using the meat 
for his household use. At p.237 he said that by s.91(24), P 
*‘Indians and lands reserved for the Indians are reserved for 
“the exclusive jurisdiction of the Dominion Parliament.”’ 
And at p.238 he concluded that: 


‘ 


*. . . the proper course for the local authorities is not to 
attempt to pass legislation affecting the hunting by 
Indians on their reserves or to apply general legislation 
regarding game to such Indians, but if necessary to apply 
to the proper law-making authority and make any 
representations that they may see fit.”” ; 


Regina v. George, [1966] 3 C.C.C.137 dealt with s.87. 
of the Indian Act making all laws of general application in 
force in any province subject to the terms of any treaty and sf 


any Act of Parliament. ps 


“87. Subject to the terms of any treaty andanyotherAct 
of the Parliament of Canada, all laws of general) 7 
application from time to time in force in any 4 
province are applicable to and inrespect of Indians  — 
in the province, except to the extent that such laws 
are inconsistent with this Act or any order, rule,- 
regulation or by-law made thereunder, and except _ 
to the extent that such laws make provision for any 
matter for which provision is ade bygrendea®: 








‘ Act.” = og eee 
Martland, J. at p.150 said that he understood 
and intent of the section was to make Indi who were 
under the exclusive legislative jurisdiction of Parliament of — 
Canada, by virtue of s.91(24) subject to provincial laws of - 
general application. : eee 











In his opinion the incorporation of the restrictive words in 
the section made it clear that when the section referred to _ 
“laws of general application from time to time “‘in force in 
any province’’, the statute law of Canada was not included 
in that expression. He said at p.151: : 





“In my view the expression refers only to those rules of 
law in a Province which are provincial in scope, and 
would include provincial legislation and any laws which 
were made a part of the law of a Province, as, for 
example, in the Provinces of Alberta and Saskatchewan, 
the laws of England as they existed on July 15, 1870.” 


4 


He rejected the idea that the section was intended to be a 
declaration of the paramountcy of treaties over Federal 
legislation. The section was merely included to prevent any “! 
interference with rights under treaties *‘resulting from the 
“impact of provincial legislation:;. ; 

Section 87 dealt with in Regina v. George is identical 
with s.88 as it appears in c.I-6 of the 1970 Revision. 


I agree with the comments made by the Chief Justice on. 
the judgments in The Natural Parents v. The Superinten- 
dent of Child Welfare et al. 


I also agree that the appeal should be allowed and the baa 
appellant’s conviction quashed. 


J.A. 


Cooper, J. A.: { 


I have had the privilege of reading the reasons for 
judgment of the chief Justice and agree with him that this 
appeal should be allowed but as my reasons differ from his I 
wish to set them out separately. 


The charge against the appellant was that on or about 
October 2, 1974 he did unlawfully have in his possession a 
rifle upon a road contrary to s.150(1) (b) of the Lands and 
Forests Act, R.S.N.S., 1967, c. 163. Section 150 of that 
Act, as amended by c.55 of the Statutes of 1969, reads in 
part: 

““150(1) Except as provided in this Section, no person 

shall take, carry or have in his possession any shot gun 

cartridges loaded with ball or with shot larger than AAA 
or any rifle, 


(a) in or upon any forest, wood or other resort of 

moose or deer; or 

(b) upon any road passing through or by any such 

forest, wood or other resort; or 

(c) in any tent or camp or other shelter (except his > 
usual and ordinary permanent place of abode) in any 
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forest, wood or other resort, 


(2) Any person may hunt with a shotgun using cartridges 
loaded with ball or with one rifle during the big game 
season for which he holds a valid big game licence. 


It is obvious that these provisions are aimed at the 
prevention of hunting big game by a person without a 
license and of season. 


The admitted facts are that the appellant is an Indian and a 
member of the Micmac Band, Chapel Island Reserve, Cape 
Breton Island, Nova Scotia, that he was carrying a rifle on a 
road passing through a resort of deer, that the road was 
within the geographical boundaries of the Reserve and that 
he resided within the Reserve. It also appears to be common 
ground that the appellant did not have a big game license 
and that October 2, 1974 was nota date within the big game 
season for that year. 

The question put to us by the Judge of the Provincial 
Magistrate’s Court, who convicted the appellant, is: 


~~ “Was T correct in holding that the provisions of the 


— 


> 


Lands and Forests Act, R.S.N.S., 1963, c.163, as 
amended, and in particular section 150, subsection (1) 
(b) thereof, apply to an Indian while present upon a 
reserve as defined by the Indian Act, R.S.C., 1970, c. 
1-6, as amended.”’ 

Section 91(24) of the British North America Act, 
1867, provides that the Parliament of Canada has exclusive 
legislative authority over ‘Indians, and Lands, reserved for 
“the Indians”. The exercise of this authority is to be found 
in the Indian Act, R.S.C., 1970, Chap. I-6. 


The first question which arises here is whether the Lands 
and Forests Act is ultra vires of the Legislature of the 
Province of Nova Scotia because of the provisions of s. 
91(24). I am satisfied that this question must be answered in 
the negative. In Cardinal v. Attorney-General of Alberta 
(1973), 40 D.L.R. (3d) 553; [1974] S.C.R. Mr. Justice 
Martland, speaking for the majority, said at pp. 559,60 
D.L.R.; pp. 702,3 S.C.R. in a passage which the Chief 
Justice has quoted in full that a Province cannot legislate in 
relation to a subject-matter exclusively assigned to the 
federal Parliament by s. 91: 


“But it is also well established that the provincial 
legislation enacted under a heading of s.92 does not 
necessarily become invalid because it affects something 

__ which is subject to federal legislation.” 
- It is common ground that the Lands and Forests Act was 


enacted under one or more headings of s. 92. Its 
‘subject-matter is not Indians or lands reserved for Indians 


__and the fact that it may affect Indians does not render it 





€ 





invalid. Section 150 (1) (b) applies to all persons in the 
Province. In my opinion it includes in its ambit persons who 
are Indians and whether on or off a reserve. I quote again 
from Mr. Justice Martland’s judgment in Cardinal — pp. 
559,60 (D.L.R.): 


‘*A provincial Legislature could not enact legislation in 
relation to Indians, or in relation to Indian reserves, but 
this is far from saying that the effect of s.91(24) of the 
British North America Act, 1867, was to create 
enclaves within a Province within the boundaries of 
which provincial legislation could have no application. 
In my opinion, the test as to the application of provincial 
legislation within a reserve is the same as with respect to 
its application within the Province and that is that it must 
be within the authority of s. 92 and must not be in 
relation to a. subject-matter assigned exclusively to the 
Canadian Parliament under s. 91. Two of those subjects 
are Indians and Indian reserves, but if provincial 
legislation within the limits of s. 92 is not construed as 
being legislation in relation to those classes of subjects 
(or any other subject under s. 91) it is applicable 
anywhere in the Province, including Indian reserves, 
even though Indians or Indian reserves might be affected 
by it. My point is that s. 92(24) enumerates classes of 
subjects over which the federal Parliament has the 
exclusive power to legislate, but it does not purport to 
define areas within a Province within which which the 
power.of a Province to enact legislation, otherwise 
within its powers, is to be excluded.”’ 


_ I now direct my attention to s. 88 of the Indian Act 
which reads: 


**Subject to the terms of any treaty and any other Act of 
the Parliament of Canada, all laws of general application 
from time to time in force in any province are applicable 
to and in respect of Indians in the province, except to the 
extent that such laws are inconsistent with this Act or any 
order, rule, regulation or bylaw made thereunder, and 
except to the extent that such laws make provision for 
any matter for which provision is made by or under this 
Act.” 


This section was first enacted as s. 87 of the Indian Act, 
1951, (Can.) c. 29. Mr. Justice Martland referred in 
Cardinal to s. 88 but in the end found it unnecessary in 
resolving the issue there before the Court to determine its 
meaning and effect. 

It should be first noted that although s. 91(24) of the 
British North America Act, 1867, refers not only to 
*‘Indians”’ but also to ‘“*Lands reserved for the Indians” s. 
88 refers only to Indians in the phrase *‘to and in respect of 


“Indians in the province’’. The Chief Justice has found that _ 


CHAPTER V — Compensation — 


_ Aboriginal Title compensation in the form of Aboriginal Rights _ 


hunting is a-use of the land and of its resources integral to 
the land and that the absence of the words ‘‘Lands reserved 
‘‘for the Indians”’ in s. 88 results in that section not being 
applicable to the charge against the appellant. 


I am, with respect, unable to accept this conclusion. The 
act of hunting is one personal to the hunter, in this case the 
appellant. Section 88 makes laws of General Application 
(subject to the prefatory words and the exceptions therein 
contained) applicable ‘‘to and in respect of Indians in the 
‘‘province’’. It is obvious that a hunter ‘‘uses’” Jand in the 
sense of walking or driving over it but the act of hunting 
with which s.150 of the Lands and Forest Act is concerned 
is that to the person engaged in that activity. I find support 
for this view in Regina v. White and Bob (1965), 50 
D.L.R. (2d) 613 (B.C.C.A.) and on appeal to the Supreme 
Court of Canada in (1966), 52 D.L.R. (2d) 481. It was held 
there that a certain document was a “‘treaty’’ within the 
meaning of that term as used in s.87 (now s.88) of the 
Indian Act and that the operation of s.25 of the Games 
Act, R.S.B.C., 1960, c. 160, was excluded by reason of 
the terms of that treaty. The charge was that the accused, 
native Indians, had possession of six deer more than nine 
days after the close of the open season, contrary to the said 
s.25. The judgments make no reference; in applying s.87, 
to the absence in that section of the words ‘‘Lands reserved 
for the Indians’’. Nor have I found any other hunting case 
where such reference has been made. In fairness it might be 
contended that this point was not raised in White and Bob 
and other cases but in my opinion the absence of the words 
“Lands reserved for the Indians’’ in s.88 is not a valid 
ground for allowing this appeal. 


I should add that reliance in support of the argument that 
hunting by Indians is in essence use of the land itself and its 
resources was placed by the appellant upon District of 
Surrey v. Peace Arch Enterprises Ltd. (1970), 





THE MICMACS OF NOVA SCOTIA HAVE OCCU- 
PIED AND USED THE LAND AND RESOURCES OF 
THE PROVINCE OF NOVA SCOTIA FROM TIME 
IMMEMORIAL; 
COMPENSATION FOR, NOR HAVE THEY NEGO- 
TIATED FOR THE LOSS OF USE OF THOSE LANDS 
AND RESOURCES. 


COMPENSATION IN THE FORM OF ABORIGINAL 
RIGHTS WILL BE THE INSTRUMENT TO BRING 
SOCIAL AND ECONOMIC JUSTICE TO THE MIC- 
MACS OF NOVA SCOTIA. _ =: 
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guaranteed through statute will be the basis for negotiation: 


THEY HAVE NOT RECEIVED 
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(1) That Micmacs of Nova Scotia shall hunt, fish and trap for said 
animals, fish or fowl for their own use on reserves and-or un- 
occupied crown land in the Province of Nova Scotia, without 
molestation and hinderance; 

That said Micmac Indians shall have the right to transport said 
animals, fish or fowl in his or her place of residence; 

That licenses for the hunting, fishing or trapping of said animals, 
fish or fowl shall be substituted for and by Union of Nova Scotia 


. Indians Status Cards; 


fas (2) Aboriginal Rights in the area of education will be resources 
___ provided in applicable forms so that the Micmacs of Nova Scotia 


can set forth an educational program in their communities that 
will have meaning and use to the Micmacs of Nova Scotia; 


(3) Aboriginal Rights in the area of economic development will 
be resources provided in applicable forms so that the Micmacs of 
Nova Scotia can set forth positive economic development 


programs that will improve the economic situation of Nova Scotia 
Micmacs. 


(4) Aboriginal Rights in the areas of all social development will 
be resources provided in applicable forms so that Micmacs of 
Nova Scotia can gain some measure of social welfare justice. 


(5) Aboriginal Rights in the area of politics through local 
government on reserves in such a way that local reserve 
sovereignty is encouraged and maintained. 


(6) Aboriginal Rights in the form of an increased land base for 
the sole use and benefit of the Micmacs of Nova Scotia. 


(7) Aboriginal Rights in the form of complete taxation exemp- 
tion in all forms at all levels of Government. 


(8) Aboriginal Rights in the form of royalties on all previous and 
future mineral and other resources of the Province of Nova Scotia. 


(9) Aboriginal Rights in the area of the free use and occupancy of 
unoccupied Crown lands in the Province of Nova Scotia including 
those leased to pulp and paper companies. 


(10) Aboriginal Rights in the area of cultural preservation~ 
through resources that will enable the Micmacs of Nova Scotia to 
provide and bring up to date all cultural areas. 


(11) Aboriginal Rights in the area of Medical Services which will 
enable Micmacs of Nova Scotia to gain guaranteed adequate 
medical services. 


The end result will be full Social — Economic — Educational — 
9 Political and Cultural justice that will alleviate the socio-economic 
injustice that Micmacs of Nova Scotia face at the present time. 
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